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DIARY FOR JANUARY. 



1 . Mon . . Circumcision. County Court Term beg. Heir 
and Devisee Sittings begin. Master and 
Registrar in Chancery and Clerks, and De- 
puty Clerks of Crown to make returns. 
Taxes to be computed from this date. 
Municipal Elections. 

6- Sat... Epiphany. Christmas vacation in Chancery 
ends. County Court Term ends. 

7. SUN . 1st Sunday after Epipfiany. 

8. Mon . . Election of Police Trustees in Police Villages. 

County York Assizes begin. 
10. Wed . . Master and Registrar in Chancery to pay over 
fees to the Provincial Treasurer. 

12. Fri. . . Court of Error and Appeal Sittings. 

13. Sat. .. Treasurers and Chamberlains of xMunicipalities 

to make returns to Board of Audit. 

14. SUN.. 2nd Sunday aftr Epiphany. 

15. Mon.. Municipal Councils (ex-Councils) and Trustees 

of Police Village to hold first meeting. 

16. Tues.. Heir and Devisee Sittings end. 

20. Sat — Articles, &c., to be left with Secretary of Law 

Society. 

21. SUN. . 3rd Sunday after Epiphany. 

23. Tues. . First meeting of County Council. 
28. SUN. . Septuagesinia Si{n(i(iy. 

30. Tues. . Last day Non-Residents to give list of their 

lands. 

31. Wed . . Last day for City and County Clerk to make 

yearly returns to the Provincial Secretary. 
Last day for Councils to return debts, &c. 
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In a recent case in England (Eeg. v. Taylor 
ik Smith) the evidence shewed that the two 
prisoners, with another boy, were seen by a 
policeman, to sit together on some door-steps 
«ear a crowd, and when a well-dressed per- 
son came up to see what was going on, one of 
the prisoners made a sign to the others, and 
two of them got up and followed the person 
into the crowd. One of them was seen to lift 
the tail of the coat of a man, as if to ascertain 
if there was anything in the pocket, but mak- 
ing no visible attempt to pick the pocket, and 
to place a hand against the dress of a woman 
but no actual attempt to insert the hand into 
the pocket was observed. Then they return- 
ed to the door-step and resumed their seats. 
They repeated this two or three times. There 
was no proof of any preconcert, other than 
this proceeding. 

The prisoners were indicted for conspiring 
to commit larceny, and for an attempt to com- 
mit larceny. But the court held they could 
not be convicted of either on this evidence. 

Doubtless the juveniles were much surpris- 
ed at escaping so easily. 



The last Ontario Gazette states that a 
commission has issued to the Judges of the 
Superior Courts of Law and Equity, under 
34 Victoria, capter 'T (Ontario), to report to 
the Legislative Assembly in respect of any 
Bills, or petitions for Estate Bills, which may 
be submitted to the House. We trust that 
this wholesome provision of the Legislature 
may have^ the effect of stopping such measures 
as the Goodhue Bill and other like matters. 
It is a pity this provision did not come into 
force before legislation so discreditable in prin- 
ciple had taken place. There is still some 
hope that it may be disallowed by the Go- 
vernor- General. We should be sorry to see the 
act ventilated on an appeal to England from 
our Court of Appeal, if the judgment there 
should sustain that of the Court of Chancery. 



Skilled witnesses are generally great bores. 
It has been observed that medical men, as a 
rule, are peculiarly grandiloquent, abounding 
in resonant technicalities and scientific mon- 
strosities ^'when placed in the witness-box. 
We notice that an able medical witness, in an 
EnglfRi assize court, lately furnished the 
otij^osite ^counsel with the burden of a telling 
speech, by informing him that his client's 
*'mu*scular contractibility responded 'readily 
to the electro-galvanic influence." . 

La Beviie Critique de Legislation et de 
Jurisprudence du Canada. — This review has 
been highly commended by legal writers in 
England, as being a very creditable produc- 
tion, in which the subjects are well chosen, 
and the articles carefully written. In judicial 
language, we "concur." 



By Imperial statute 34-35 Vic. cap. 112, 
children under fourteen, and without proper 
guardianship, may, under certain circum- 
stances, be sent by the court to an industrial 
school. We understand some such, or rather 
a more extended act is to be applied for during 
the next session of the Ontario Parliament, in 
connection with the Boys' and Girls' Home. 
It is becoming impossible properly to deal with 

vagrant children, so as to cause them to grow 
up with a prospect of leading useful lives. A 

compulsory power of detention in charitable 

institutions seems to be wanted. 



An English statute, which came into force 
last November, provides for criminals being 
photographed in prison, and for the distribu- 
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tion of such photographs, with a view to facili- 
tate identification, and therebj prevent crime. 



The English Law Journal^ referring to the 
late case of Johnson v. Emerson & Sparrow, 
40 L. J. N. S. Exch. 201, says : " We believe 
no case will be found in the books, occupying 
greater space." The length is occasioned by 
the elaborate judgments upon the question 
whether or not the defendants were guilty of 
maliciously procuring the plaintiff to be adju- 
dicated a bankrupt The court was equally 
divided. One judgment was withdrawn, and 
the case goes to the Exchequer Chamber. As 
to the mere length of the report, we think the 
Law Journal will find that it is surpassed by 
the Admiralty case of Banda and Kirwee 
Booty, L. R. 1 A. & E. 109. The Exchequer 
case is reported in L. R. G Exch. p. 829, and 
there occupies 74 pages : the Admiralty case 
was argued by 87 counsel, representing dif- { 
ferent interests, and fills 160 pages. True, it 
may be said of this latter case that it is really a 
consolidation of several cases. 



We observe that the Supreme Court of 
Pennsylvania has suspended an attorney re- 
joicing in the name " J. Charles Dickens," by 
reason of his attempting to intoxicate his 
opponent, in order to take an advantage of 
him, " until the offence should be thoroughly 
purged." The unprofessional singularity of 
the misconduct, and the mysterious duration 
of the term of punishment, are alike provoca- 
tive of profound amazement. 



FEES TO LAWYERS IN DIVISION 

COURTS. 

A correspondent recently asked our opi- 
nion as the propriety of a small fee being 
allowed for professional services, as part of 
the costs of a successful litigant in Division 
Courts ; such fee to be in proportion to the 
amount in dispute, or the difficulty of the 
case. 

The arguments and reasons" given in the 
letter alluded to are, as we think, insufficient 
and beside the question. But though he has 
not put his case as forcibly as he might have 
done, we are aware that there is a growing 
desire to have the assistance of lawyers in 
these Courts; and it is so on the tenable 
' ground that with competent professional men, 
who understand and are disposed to do their 
duty, there may be a saving of time, and con- 



sequently of expense. When speaking, how- 
ever, of the saving of time, we allade as well 
to the preparation of the case before trial 
as to the mode of conducting it at' the trial. 
If a competent lawyer were consulted, before 
the case was entered or defence put in, as to 
the form of the claim or defence, and the 
evidence necessary to support it, there would 
be no reason, as a general rule, for those fre- 
quent adjournments whfch are now necessary 
to prevent injustice, and which take up so 
much time, and would enable the case to be 
disposed of on its merits in the first instance 

Again, in calling and examining witnesses, 
much time may be saved by confining them 
to the very points in issue, and bringing the 
court at once face to ftfce with the real ques- 
tion in dispute between the parties. 

The policy of the Division Court system, 
however, has hitherto been against any fees 
being allowed to professional men in Division 
Court cases ; the intention being, we presume, 
that the costs should be kept at the lowest 
point consistent with the due administration 
of justice. Nor must it be lost sight of that 
these Courts are intended for the dispatch of 
business in a summary way, and to allow to 
practitioners in the Division Courts the same 
latitude that they have in the Superior Courts, 
would be to impair their value as cheap tribu- 
nals to poor suitors fur small amounts. 

As matters are now arranged, the whole 
business of each Court is generally concluded 
in a single day. With lengthy examina- 
tions of witnesses, and addresses from law- 
yers, three or four cases might occupy a whole 
day, and protract the sittings for three or four 
days, to the great injury and annoyance of 
suitors. In any point of view much would 
depend on practitioners, whether the Court 
was assisted or not, or whether business was 
delayed or not, themselves become a nuisance 
or the reverse. 

The employment of counsel in every case 
is not at all likely to become the custom, and 
in simple cases would not be beneficial. Pro- 
fessional aid should bo encouraged in difficult 
or complicated cases, and a fee to counsel 
taxed at the time, within a certain limit, 
having reference to the nature of the case, 
and with power to disallow a fee in cases 
where such a course would seem to the judge 
just and proper. 

It would be a great improvement if the 
judge had power, in any case of sufficient im- 
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portance, to transfer it at once to the County 
Court, for more deliberate examination and 
mdjudication. We see there is bill before the 
legislature pointing in this direction ; but if it 
is altered as proposed, to allow no/t-profes- 
sional men to act as advocates, its effect will 
be Ticious in the extreme. Neither the parties 
nor courts could have any effectual protection 
with such a class of men, nor would there be 
any proper control over them. To legalise 
their employment would be a very dangerous 
act, and we do not think that the Attorney- 
General, who will of course pass on such pro- 
posed legislation, would lend his sanction to 
it, or permit such a measure to become law. 

SELECTIONS. 



BUSINESS IN THE COUNTY COURTS. 

The business done in the County Courts 
for the year 1870 still exhibits the stupendous 
proportions in number and value of causes 
which mark every ^undertaking^ supported by 
the masses. When we compare the Superior 
Courts ^f Common Law and the County 
Courts we may imagine ourselves to be study- 
ing the trafSc returns of a great railway. The 
plaints overtop the writs of summons just as 
the third class rises above the first class. In 
1870 there were i)12,2fli8 plaints in the County 
Courts, and but 72,660 summonses issued in 
the Superior Courts. The fees in the< County 
Courts amounted to £352,845, the fees in the 
Superior Courts to £52,693. More than half 
a million causes were tried and determined in 
the County Courts, while only about 3,400 
causes were entered for trial before juries in 
the Superior Courts. When we add that in 
the Superior Courts there is a falling off of at 
least ten per cent, in general business, as com- 
pared with the year 1869, while in the County 
Courts things were * not worse' we fear that 
we have completed a sad picture for contern- 
plation of the profession. Although the num* 
her of plaints issued in the County Courts was 
somewhat less than in the previous year, yet 
it is obvious that business is as good as ever, 
because the amounts for which plaints were 
entered, and the amount sfor which judgments 
were awarded, amounts of costs and of fees, 
are not less than the corresponding amounts 
in the previous year. We are almost stagger- 
ed by such figures as £2,644,762, as represent- 
ing the amounts for which plaints were enter- 
ed. We are very sorry to see that after the 
boasted abolition pf imprisonment for debt, 
26,337 warrants of commitment were issued, 
and 6,597 debtors were actually sent to prison. 
Although these figures are not quite so ugly 
as those for the year 1869, they are very much 
worse than the figures for 1860. 

We need hardly say that this gigantic mass 
of business was not disposed of without con- 



siderable labour on the part of the judges and 
officers of the Courts. The whole numbers of 
days upon jwhich the Courts sat throughout 
England and Wales in the year was 8,085, 
and their Honours got through an average of 
64 causes per diem. On Circuit No. 6, the 
Court, consisting of two judges, sat for 822 
days ; but a single judge on Circuit 33 sat for 
182 days. With his lot we may contrast fa- 
vourably for the judge the 89 days of circuit of 
No. 5. On this last circuit his Honour dis- 
posed of causes at the speedy rate of 160 per 
diem. 

The plaintiff in the County Court always- 
wins; at least he -wins ninety-six times in- 
every hundred, and what is more remarkable, 
he gets on the average fifty per cent of the- 
amount of his demand. These two statistical 
facts pretty well demonstrate that County 
Courts are generally employed in the task of 
debt-collecting, and from them we deduce 
proof of an enormous«ystem of credit existing- 
among the humbler classes. 

The equitable jurisdiction of the County^ 
Courts needs but little comment. Its insig- 
nificant extent may be judged from the sin- 
gle fact that the total number of equitable pro- 
ceedings of every sort and kind fell short of 
2,000 in the year. — The Law JournaL 



SIR EARDLEY WILMOT. 

The retirement of Sir John Eardley Wilmot 
from the judgeship of the Marylebone County 
Court is an event that calls for comment. No 
judge was ever more respected, or ever better 
deserved the respect of the profession of the 
public. His ability and learning were conspic- 
uous, and he was distinguished for the zealous 
dischage of his onerous duties. He retires be- 
cause he is unable to attend to the business of 
Circuit 43, and the work that overtaxes tht 
strength of Sir Eardley must surely try the 
powers and endurance of his learned successor. 

The Marylebone district comprises a popu- 
lation of upwards of a quarter of a million. 

Sir Eardley, supported by memorials from 
the inhabitants, petitioned for a division of the • 
Court, but the petition was disregarded; we 
suppose on the score of economy. Then he 
obtained the assistance of Mr. Abbott as de- 
puty judge for one day in the week, but that 
course was not approved of; and, as Sir Eardley 
would noc do injustice to the suitors by at- 
tempting to do more than his strength per- 
mitted, he resigned. We protest against the 
co»tly econgmy of the Government, but there 
is consolation in the case of Sir Eardley Wil- 
mot. He is lost to the country as a County 
Court judge, but we apprehend that he will be 
of greater service as a law reformer, for which 
his talent, his learning, and his ripe judicial 
experience peculiarly fit him. His farewell ad- 
dress to the Court shows that he has well con- 
sidered the subject He proposes that the 
plaintiff should in any' case have the option of 
of bringing his action in a County Court, and 
that when the case involved debt and dama- 
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ges above a certain amount, the defendant 
should have the power to remove to a Superior 
Court on giving security for costs. To this 
proposal we strongly object. When the case 
is of a certain importance the defendant has a 
right to a trial before a judge of a Superior 
Court, and to have a verdict of a superior jury. 

Because a man is poor, that is no reason 
why he should put up with a trial in a County 
Court. Those who go to law must take the 
risk of the costs being paid in the event of 
success. Besides, if a man is too poor to pay 
costs, what is the use of suing him for a large 
debt or for heavy damages ? The next sug- 
gestion we hold to be worthy of serious con- 
sideration. Sir Eardley proposes that civil 
and criminal business should be associated in 
the local Courts, the criminal business being 
such as is now dealt with by quarter sessions. 

We regard it as most important that there 
should be no delay in the disposal of criminal 
business. Nothing is %o 'deterrent as swift 
justice, and the wrongfully accused are enti- 
tled to a speedy trial. The next recommend- 
ation refers to the of the business in County 
Courts. Sir Eardley proposes that there shall 
be fixed days for the actions under J&5, and 
cases above that amount and jury cases to be 
taken on other days. He remarks that with 
the present system counsel who attend County 
Courts frequently have to wait for hours and 
and then go away unheard. The cases in 
County Courts are now so important that the 
aid of counsal is indispensable, and it is mon- 
strous that their time should be wasted whilst 
the Court is engaged in disposing of a long 
list of petty actions. Sir Eardley is of opin- 
ion that it would be advantageous to occasion- 
ally promote a County Court judge to a judge- 
ship at Westminster Hall. Better men, he 
contends, would accept County Court judge- 
ships if they knew that step was not a bar to 
further advancement With this we agree', 
and for two reasons: — 1. We require first-rate 
men for the County Courts, as in some re- 
spects their position is more difficult than that 
of a puisne judge. In a Superior Court the 
judge usually has the assistance of counsel, 
while in the County Court the judge has gen- 
erally to do without that a.ssistance. 2. If 
first-rate men took County Court judgeships, 
they would be well qualified for Westminster 
Hall. We do not mean, of course, that all the 
judges should be taken from the County 
Courts, and to carry out the plan there must 
be a system of promotion in County Court 
judgeships — id est, meritorious ji^ges should 
be transferred from less to more important cir- 
cuits. Sir Eardley says that he left Bristol for 
the London Court that he might not be de- 
barred taking his small share in legal improve- 
ments. We hope, and indeed we are confi- 
dent, that his retirement from the office of 
judge will enable him to render greater ser- 
vice in the much needed work of legal reform. 
— The Law Journal. 



' CARRIERS. 

PASSENGERS' LUGGAGE. 

Maerow v. G. W, fi. Co., Q.B , 19 W. R. 873. 

The plaintiff, returning with his household 
from Canada to England, had among his lug- 
gage various articles of bedding, with which he 
intended to provide his new settlement, wher- 
ever it might be. The defendant, by whose 
line he travelled, lost his goods, and then he 
sued them for damages; and having on the trial 
recovered damages, from the calculation of 
which the bedding was (among other things) 
excluded, he obtained a rule to increase the 
damages by the value of the excluding articles. 

After hearing the rule argued the Court 
took time to consider, and at length delivered 
a judgment in which an attempt is made to 
settle some general rule by which to deter- 
mine what is ** passengers' luggage." " What- 
ever," says Cockburn, C.J., delivering the 
judgment.of the Court, *' the passenger takes 
with him for his personal ease or convenience, 
according to the habits or wants of the parti- 
cular class to which he belongs, either with 
reference to the immediate necessities or to the 
ultimate purpose of the journey^ must be con- 
sidered as personal luggage." Apparel for use 
or ornament, the sportmans's gun and fishing- 
rod, the artist's easel, and the student's book 
are mentioned as instances," and other arti- 
cles of an analogous character, the use of 
which is personal to the traveller, and the 
taking of which has arisen from the fact of his 
journeying." " On the other hand, the term 
ordinary luggage, being thus confined to that 
which is personal to the passenger and carried 
for his use or convenience, h follows that 
what is carried for the purpose of business, 
such as merchandise or the like, or for larger 
or ulterior purposes, such as articles of furni- 
ture or household goods, would not come 
within the description of ordinary luggage, un- 
less accepted as such by the carrier." It is to 
be feared that notwithstanding this careful at- 
tempt at discrimination the question is not much 
nearer a settlement than it was before, and the 
case cannot be safely cited to prove anything 
except that bedding is not ordinary passen- 
gers' s luggage. When the term is allowed to 
include what the passenger carries for ulti- 
mate purposes, but not what he carries for ul- 
terior purposes, inasmuch as the superlative 
is larger than the comparative, it must be as- 
sumed that ultimate and ulterior are used 
with a different reference, and that by the lat- 
ter term is signified something beyond any 
purpose, even an ultimate purpose,of the jour- 
ney. But the ultimate purpose of the journey 
is something to be done after the journey is 
accomplished, and is thus distinguished from 
the necessities of the journey itself, and this 
is shown by the instances put; in fact, almost 
everything a passenger ever carries is carried 
for such purposes. But where these ultimate 
purposes end, and the purposes which are ul- 
terior to them, and are therefore not purposes 
of the journey at all, begin, is far from clear. 
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The distinction might be drawn betv^reen a 
permanent settlement at the journey's end and 
a mere temporary sojourn, but this is not ex- 
pressed in the judgment, although it would 
apparently suit the facts of the case. That 
distinction would not, however, apply to mer- 
chandise carried for sale, for there the sojourn 
is only intended to be temporary. It would " 
be open also to this objection — that a passen- 
ger might recover for a loss, on his journey 
out, of that in respect of which he could not 
recover on his journey home; or if things orig- 
inally taken out were held to retain their cha- 
racter on their way back, this would not ap- 
ply to anything newly acquired and on the 
road to its destination. If, again, the test of 
personal use is applied, it is hard to say that 
a man does not as much personally use his 
bed as any article of clothing. And if it is 
said that the things must be such as people* 
ordinarily carry, it was answered in this case 
that emigrants ordinarily do carry their bed- 
ding, and emigrants are just as much a class as 
artists or sportsmen. It is not therefore easy 
to see that this case has really contributed to 
the solution of the vexed question, Whit is 
passengers' luggage ? and we cannot help en- 
tertaining a doubt whether the case was right- 
ly decided, whether the true application of the 
test personal use would not have given the 
plaintiff his damages, and whether the test of 
ulterior and ultimate purposes was not an en- 
tirely false and impossible ground of distinc- 
tonn. It may at first sight appear that the 
qualification, *^ the taking of whiqh has arisen 
from the fact of his journeying," gives some 
assistance; but on examination the test will be 
found to fail, for if it means anything to the 
purpose it must mean that the traveller takes 
the things for the sake of the journey, and 
does not take the journey for the sake of the 
things. But though this would exclude mer- 
chandise carried for sale, it would equally ex- 
clude many other things which are certainly 
included in passengers' luggage and most of 
the things mentioned as such in the judg- 
ment; indeed, it would exclude everything not 
required by the fact of moving about from 
place to place. If, on the other hand, it only 
means that the journey must form the occa- 
sion or create the necessity of taking them, 
then certainly the plaintiff's goods would have 
fallen within the description, would ih fact be 
as wide as any passenger could desire. — The 
Solicitors^ Journal, 



FREIGHT IN ADVANCE. 

"We may be inclined in our hearts to sneer 
at the law of the Medes and Persians, " which 
altereth not," but we must remember that 
there is no evidence whatever that the judges 
of the Medes and Persians thought the parti- 
cular law bad and deserving of amendment 

Our Courts go far beyond these immutable 
orientals. What can we say, when arraigned 
by the " intelligent foreign jurist," in defence of 
the Court of Exchequer Chamber in the case 



of Bryne v. Schiller^ which has already call- 
ed forth comment and rebuke, but which be- 
comes more acutely aggravating when we sit 
down calmly to read the report of it in the 
current number of our Reports(40 Law J.Rcp. 
(n.s.) Exch. 177). "Held," says the head- 
note, "that a payment in advance on account 
of freight cannot be recovered, even though 
the voyage fail." "That," says the Lord 
Chief Justice, "is settled by the authorities." 
It is exactly contrary to the law of all other 
European nations; and even across the Atlan- 
tic, where people make up for contempt of all 
things old by excessive veneration of the com- 
mon law, the Courts have discarded our rule, 
and have decided that a payment of freight in 
advance must be repaid if not earned. The 
Lord Chief Justice regrets our rule, thinking 
it founded upon an erroneous principle, and 
anything but satisfactory. Mr. Justice Byles 
says that the current of authority is too strong 
even for the House of Lords to resist. Mr. 
Justice Keating says that it is unfortunate that 
we should be left out in the cold, but there is 
the law, and it ought not to be shaken ; and 
Mr. Justice Lush winds up the argument by 
« declaring that it is highly important that a rule 
of commericial law, established so long as the 
one in question, should be adhered to. After 
all we are only dealing with the foreign tribu- 
nals as the immortal recruit did with his breth- 
ren in the militia: — "Bill," said the squad," 
you are out of step." "Well," replied Bill," 
then change yours." — The Law Journal. 



MAGISTRATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Assault — Second information — Mandamus. 

The applicaut, C, having appeared to an in- 
formation charging bim with an assault, and 
praying that the case might be disposed of 
summarily under the statute, H., the complai- 
nant, applied to amend the information by 
adding the wor<1s ** falsely imprison." This 
■ being refused, H. offered no eyideuce, and a 
second information was at once laid, including 
the chargiQ of false imprisonment. The magis- 
trate refused to give a certificate of dismissal 
of the first charge, or to proceed further there-* 
on, but indorsed on the information, **Ca8e 
.withdrawn by permission of the court, with 
the view of having a new information laid." 

Held, that the complainant could not, eyen 
with the magistrate's consent, withdraw th« 
charge, the defendant being entitled to have it 
disposed of. 

Held^ also that an information may b« 
amended, but if on oath it must be resworn ; 
and that the amendment might have been 
made here. 
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Sembltf that the more correct course would 
have been to go on the original case, and, 
under 82-88 Vie. ch. 20, to refrain from adju- 
dicating. 

A mandamus to hear and determine the first 
charge, and, if dismissed, to grant a certificate 
of dismissal was however refused, for the with- 
drawal was equivalent to a dismissal ; and the 
magistrate might under see. 46, refrain from 
adjudicating, and if it were dismissed without 
a hearing on the merits, there would be no 
certificate.— in r« Conklin, 81 U. G. Q B 160. 

Corporation — Obstruotions. 

A corporation is not responsible for the neg- 
ligence of others in leaving obstructions in the 
street, when it appears that the driver might 
have avoided the obstructions. (Mondelet, J. ) 
— Maguire v. The Corporation of Montreal, 
1 Rev. Crit. 476. 

Dominion Arbitration. 

Held, that the Superior Court of Lower 
Canada has juriddietion over an arbitrator 
appointed bj the Government of the Dominion 
of Canada, under section 142 of the B. N. A. 
Act, while acting as such within the Province 
of Quebec, and may enquire whether such 
arbitrator is in the legal exercise of his office. 
— Ouimet, Attorney- General, v. Oray, 15 L. C. 
Jur. 806. 

Sliotion Law — DisQnALiriOATioN of Candi- 
date — LsAsis BT Corporations. 

Held — I. That a lease of a stall in the mar- 
ket with the Mayor, Aldermen and Citizens of 
the City of Montreal, is a contract within the 
meaning of the 29-30 Vic. chap 56 sec. 7. 

2. That such contract, entered into by a city 
councillor prior to new election, is not such 
a continuing contract as will disqualify him, 
when re-elected, from sitting. under the new 
election, nor thereby deprive him of his seat 
in the said Council. 

8. That, under the Act, 29-30 Vic. chap. 56 
sec. 7. the words used being, ** Any member of 
the s:\ui council who shall, directly or indi- 
rectly, becuiue a party to, or security for any 
contract or afrreement to which the corpora- 
tion of the said city is a party, or shall derive 
any interest, profit or advantage from such 
contract or agreement, shrill thereby become dis- 
qualified and lose h'n seat in the said Council," 
the Judge cannot oust from office a member 
re-elected, who hnd contracted with the cor- 
poration while sitting as councillor under a 
prior eleclio'K 

4. The Mayor has not, nor has the City 
Clerk of Montreal, power or authority to can- 
cel leases made by the corporation, and such 
deeds of cancellation will be adjudged ultra vires. 



5. Leases by corporatioQS, and releasety 
should be under the seal of the corporation. — 
Smith V. McShane and the Mayor it al, of Mon- 
treal, 15 L. C. J. 203. 
Elrotion Law — Contract. 

Eeld^l. That the candidate is liable for 
services of carters engaged at his bidding to 
convey voters to the polls in a municipal 
election. 

2. That a member of an Election Committee 
engaging the carters will be held responsible 
for their wages.. 

8. That such contracts can be enforced at 
law by suit. — Ramage v. Lenoir dit Holland, 
16 L. C. J. 219. 
Insolvsnot — Provincial Legislature. 

Held, that by section 91 of the B. N. A. Act 
of 1867, the Parliament of Canada has exala- 
sive legislative authority in all matters of in- 
solvency, and an Act of the Legislature of the 
Province of Quebec changing the constitution 
of an incorporated Benefit Society, so as to 
force a widow to receive from the Society $200 
once for all, instead of a life rent of 7s. 6d. 
weekly, on the ground that the Society was 
insolvent, is unconstitutional and null, and 
may be declared so by the courts having civil 
jurisdiction within the Province. — Belisle v. 
r Onion St. Jacques, !6 L. C. J. 212. 

Insolvency — Dowbr. 

The decision of Mr. Ju-tice Torrance, re- 
corded at p. 243 of La Revue was reversed in 
Review, Mackay, J. dissenting. Messrs. Jus- 
tices Mondelet and Berthelot Were of opinion 
that section 57 of the Insolvent Act of 1869 
did not apply to dower and other gains de 
survie dependent upon the contingency or con- 
dition of survivorship to the husband, these 
special rights of our civil laws not being ex- 
pressly mentioned in the provision of the Act. 
Mr. Justice Monde>et further remaiked, that 
even if th**y had been so mentioned, the provi- 
sion of the Act wouM be unconstitutional, the 
Parliament of C-inula having no control over 
the civil law8 of toe Province. Mr. Justice 
Mackay vrxa in favour of Mrs. Morrison's 
claim, because it was founded upon our Insol- 
vent law, interpreted in the way in which the 
English Courts had interpreted a similar sec- 
tion in the English statute, the way in which 
the Courts in Ontario or New Brunswick would 
interpret it. — In re Morrison and Dame Anne 
Simpson, claimant, v. Henry Thomas, 1 Rev. 
Crit. 474. 

IxsoLVENcr — Book Debts. 

The purchaser of the book debts of an 
insolvent e.state cannot aomplain that some of 
these debts have been collected by the assignee 
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preYionsIy to the aaction sale, althoagh the 
list of debts showed no sueh oolleotioa whon 
the sale was made. (Mondelet, J.) — Lafondr. 
Rankin, 1 Rev. Crit. 475. 

Iksolybncy — Composition. 

Htld^ that a oomposition discharge under 
the losoWent Act of 1864 affects the insoWent 
only, and does not relieye outside parties secon- 
darilj liable, not parties to the insolvent pro- 
ceedings. — Martin v. Gaultf 16 L. C. J. 287. 



SIMPLE GONTBAGTS & AFFAIRS 
OF EVBBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 
Alimony. 

A wife has no action against her hnsband 
for alimentarj allowance on the ground that 
she cannot be comfortable in the house of her 
husband. She must reside with him. (Mon- 
delet, Mackaj and Beaudry, JJ.) — Conlan v. 
CU^ke, 1 Rer. Ci^jt. 473. 
Sankino. 

Held, that when a bank discounts for A. a 
draft bj him on B., and accepts a check for the 
proceeds and deliyers it to A., for transmis- 
sion to B., to enable B. therewith to retire 
a draft for a similar amount, drawn bj A. and 
acceptecl by B. for A.'s accommodation, and 
about to fall due at the branch of the bank 
where B. resides, on the faith of A.'8 repre- 
sentation, assurance and undertaking (without 
authority, however, from B.) that B. will ac- 
cept the new draft, and B. recelyes the check, 
and before using it has knowledge of the trans- 
action as between A. and the bank, B. cannot 
' legally use the cheque to retire his own accept- 
ance on the old draft, without acceptiog the 
new one. — Torrance et al. v. Bank of B. JV. 
America, 1 6 L. C. J. 1 69. 
Bills and Notes — 4f'TEBATioN. 

The word ** months," which had been omit- 
ted in a note after the word **. three," had 
been inserted by tiie holder without the know- 
ledge of the endorser. Held, that this was not 
alteration, and that the endorser -was liable. 
(Torrance, J.). — Laine r, Clarke, 1 Rer. Crit 

476. 
Insurancb. 

Introducing into the insured premises a 
gasoline machine of a dangerous character 
without the consent of the insurer, is a yiola- 
tion of the policy. (Mondelet, J.). — Matthewt 
▼. The Northern Insurance Co., 1 Rev. Crit. 476. 
<2uiETiNO Titles Act. 

The Court will not grant a eertiHeate to 
quiet the title of a party who claims to be the 



legal owner in fee simple, but who is not in 
possession by a person who disputes the title 
of the claimant : in such a case the claimant 
must first recover possession of the premises. 
-^Re MulhoUand, 18 Chan. R. 628. 

Railway Company — Common Carriers. 

Notice of arrival of goods being given by 
the Company to the owners or consignees that 
they ** remain here entirely at the owner's 
risk, and that this Company will not hold 
themselves responsible for damage by fire, the 
act of God, civil commotion, vermin or deteri- 
oration of quantity or quality, by storage or 
otherwise, but if stored, that a certain rate of 
storage would be charged for the storage of the 
goods," and which was paid to the Company 
by the owners. 

Held, that though the liability of the Com- 
pany as common carriers had ceased, by the 
arrival of the goods, the Company was still 
liable for damage as warehousemen and bailees 
for hire; but that in this cause the evidence 
did not show any negligence on the part of the 
railway company. Duval, C. J., Monk and 
Stuart, J J. {ad hoc). Contra, Badgley and 
Drummond, who held that by law negligence 
was presumed if damage shown, and the onus 
of proof of care was on the Company, who had 
made no proof whatever to rebut the presump- 
tion against the Company. — Grand Trunk 
Railway v. Outman, 1 Rev. Crit. 478. 

Seduction. 

Plaintiff being aware that the defendant was 
a married man, sued him in damages for 
seduction. Held, that no action then lies. 
(Berthelot, J.). — Lavoie v. Lavoie, 1 Rev. 
Crit. 474. 

Taxes — Lease. 

Under a clause in a lease the tenant had 
promised to pay all the taxes on the premises^ 
ordinary and extraordinary, foreseen and unfore- 
seen, during the lease. Held, that this clause 
did not comprise taxes for the widening of 
streets, for which compensation had been paid 
to the landlord. Badgley, Monk, Drummond, 
J J. (Dissenting, Duval, C. J., and Caron, J.) — 
Shaw V. fjaframhoise, \ Rev. Crit. 476. 

Void Contract. 

The plaintiff, on the 29th July, agreed with 
defendants verbally to enter their service as 
book-keeper on the 1st September following, 
for a year from that day. 

Held^ a contract not to be performed within 
a year of the making thereof, and within the 
Statute of Frauds, and therefore void for not 
being in writing. — Dickson v. Jacques et al, 81 
U. C. Q. B. 141. 
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CANADA BBPOBTS. 



ONTARIO. 



ELECTION CASES. 



COUNTY OP GREY (SOUTH RIDING) ELECTION 

PETITION. 

HuuTEE, Ptf/iVion^r, v. Lauder, Respondent. 

(^ported for tlte Canada Lnv Jouinnl by C. A. Brouoh, 

Barrister -at- Ln w. J 



Controverted Elections ActH—Adjonrnm^nt —Power of judge 
to change place of Ij^mr'mg— Evidence of bribery- -Respon- 
sibility for acts of ('(tents and svh-'igents- -Payment of ex- 
penses of voter— Treating —Destroying election accounts. 

When a rule df Court has been gratitcd in pursuance of 34 
Vic, cap. 3. sec. 14, appointing a place for the trial, not 
within tlie Divi-sion, the election fur which is in question, 
the judge by whom the jjetition is being tried has no 
power to adjourn, for the further hearing of the cause, 
from the place named in the Rule of Court to a place 
within such division. 

Where a charge of briVieiy is only the unaccepted offer of 
a bribe, the evidence must be more exact than that re- 
quired to prove a bribe actually given or accepted. 

The Re8i)ondent entrusted about i8700 to an agent for elec- 
tion purposes without having 8Ui)t',rvised the expenditure. 
Held: that this did not make him personally a party 
within 34 Vict. cap. 3, sec. 46, to every illegal application 
of the money by the agent, or by those who received 
money from him. But if a very excessive sum had been 
so entnisted to the agent, the argument of a corrupt 
purpose might have been reasonable. 

When a candidate puts money into the hands of his agent, 
and exercises no supervision over the way in which the 
agent is spending that money, but accredits and trusts 
liim, and leaves him the power of spending the money 
although he may have given directions that none of the 
money should be improperly spent, there is such an 
agency established that the candidate is liable to the 
fullest extent, not only for what that agent may do, but 
also for what all the people whom that agent employs 
may do. 
« The payment of a voter's expenses in going to the poll is 
illegal, as such, even though the payment may not have 
been nitended as a bribe. 

The distribution of liquor on the polling day, with the 
object of promoting the election of a candidate, will make 
his election void. 

When all the accounts and records of an election are in- 
tentionally destroyed by the respondent's agent, even 
if the case be stripped of all otlier circumstances, the 
strongest conclusions will be drawn against tlie respon- 
dent, and every presumption will be made against the 
legality of the acts concealed by such conduct. 

Where bribery by an agent is jwoved, costs follow the 
event, even though personal charges made against the 
respondent have not been proved, there having been 
no additional expense occasioned to the respondent by 
such personal charges. 

[Owen Sound --Sept. 12, 13, 14, and Nov. 
7, 8, 1871— 3fo«;a/, V. C] 

The petition in this case was presented bj 
Alexander Hunter, a voter at the election, 
againet the return of Abraham William Lauder. 

By yirtue of a rule of the Court of Queen's 
Bench, the case came on for hearing at Onren 
Sound, a place not ivithin the electoral division, 
in September, but owing to the absence of a 
material witness was adjourned until November. 
Upon the adjournment the question was raised 
whether the presiding judge could adjourn from 
Owen Sound to a place within the electoral divi- 
sion, for the further hearing of the case. But the 
learned Yioe-Chancellor decided that he had no 
power to grant such an adjournment, as by so 
doing he would in effect override a rule of court. 

It was alleged in the petition (amongst other 
things) that corrupt practices within the mean- 
ing of section 46 of '* The Controverted Elec- 
tions Act of 1871," 34 Vic. cap. 3, had been com- 



mitted by and with the knowledge and consent 
of the respondent himself, and also by his agents. 

The corrupt practices with which Mr. Lauder, 
the respondent, was personally charged, were 
direct offers of bribes, and treating meetings of 
•lectors. 

The offers of bribes were said to have been 
made to one Alexander McKechnie and one 
James Black, who were examined as witnesses. 
The evidence of both was contradicted by Mr. 
Lander on his own oath. McKechnie had ac- 
tively supported the respondent at the previous 
election for the ridinn;, and Mr. Lauder seemed 
to have expected-a like support from him at the 
election now in question. In this expectation 
Mr. Lauder (according to McKechnie*s evidence) 
asked him to ' * come into our commi ttee tomight, ' ' 
and added, *' we'll furnish you with plenty of 
means.'* McKechnie did not go to the commit- 
tee, and did not give Mr. Lauder his support. 
He deposed that he considered Mr. Lauder's 
observation '*in the light of bribing" him. 

James Black deposed that he had heard that 
Mr. Lauder had a large sum of money to spend' 
on the election ; that he applied to Mr. Lauder 
for some of it ; that he offered to work, if paid ;. 
and that he (the witness) said that money would 
" do good " in his section ;^but he also deposed 
that Mr Lauder would not giv^ him any money ; 
said it would be illegal to do so, and made him- 
DO offer. The witness added that Mr. Lauder 
told him to " go ^o Perry." He stated that he 
did go to Mr. Perry, and that Mr. Perry said 
be had no money. And it further appeared that 
the witness in fact got no money either from Mr. 
Lauder or from Mr. Perry, and that he in con- 
sequence voted for Mr. McFayden, the opposing 
candidate. 

As to the treating, it was proved that on vari- 
ous occasions Mr. Lauder expressly forbade all 
treating, as well ae everything else of an illegal 
kind being done to promote his election. But 
it appeared that on the nomination day. at a 
meeting held after the nomination, in the Orange- 
Hall in the village of Durham, refreshinents 
were brought into the room by one Woodland, 
and were partaken of by the persons present. 
Mr. Lauder deposed that he knew nothing of 
these refreshments before they were brought in ; 
that he told the parties bringing them in to be 
careful, and that they might be "coming too 
near the law." He further deposed that he did 
not pay for these refreshments, and that no ac- 
count for them had been rendered to him. 
There was no evidence to the contrary of what 
Mr. Lauder thus deposed. There was, however, 
evidence that he did pay for refreshments pro- 
vided for various committees at their business- 
meetings. The central committee at Durham 
consisted of about nine persons ; the local com- 
mittees did not seem to have respectively com- 
prised so many. There was evidence, also, that 
on some other occasions there was a general 
treating of electors at the close of public meet- 
inf^s of electors, which Mr. Lander had been 
addressing, and while he was in the house* where 
the treating took place, ^here was no other 
evidence of knowledge or consent. One Thomas 
Smith swore that after a meeting held at a 
tavern in Egremont, which meeting had been 
addressed by Mr. Lander, he had g^ven a treat 
for which he paid $5 ; that some time after the 
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treat he received $20 from Mr. Lauder ; that he 
had paid the $5 at the time the treat was given, 
and before he received the $20 ; and that the 
treat was given on his own responsibility, and 
Mr. Lauder was no party to it ; that Mr. Lauder 
gave the $20 to pay for the use of the room in 
which the meeting was held, for his (Mr. Lau- 
der's) own personal expenses at the tavern, and 
for refreshments which had been furnished for a 
committee which held a meeting at the tavern 
% that evening. It was not shown that Mr. Lauder 
was aware that Smith had treated when he gave 
him the $20. Smith also swore that he had 
«zpended more than $20 for refreshments for 
oommittee-men, for feed for their horses, &c., 
in addition to the $5 paid for the treat. 

The corrupt practices said to have been com- 
mitted by Mr. Lauder's agents were chiefly 
these: 1. bribery; 2 treating meetings of elec- 
tars; and 3. giving spirituous drinks during the 
polling day. 

In regAvd to bribery, the principal instances 
proved were committed by one George Privat. 
Privat was the principal canvasser for Mr. Lau- 
der in that part of the township of Normanby 
called the *'01d Survey." Privat was called on 
by one William Scott and one Charles Grant, 
and was either asked to go on the oommii^ee (for 
securing Mr. Lauder's election), or was told by 
Scott that he had been put on the committee. 
The former was his own recollection, the latter 
was Grant's recollection of what had occurred. 
He sent word to Durham by these persons *^ that 
it would take $100 to work up the Old Survey." 
In reply, he was told that so much could not be 
given. He was told also to go to one Meddaugh, 
whom he knew. He went to Meddaugh accord- 
ingly, and at Meddaugh's instance Mr. Perry 
gave him $50. Privat ** was not told what he 
was to do with the money." but he received it 
"to spend on the election." He went into the 
canvass, and in the course of it lie committed 
the alleged acts of bribery. 

The alleged bribery was this: it appeared from 
his own evidence that after conversing with cer- 
tain named voters severally, a day or two before 
the election, he dropped money for them on the 
groand, and then walked away; that in each 
case he meant this money to be picked up by 
the voter; that his chief or only purpose in this 
was to secure the voters' support for Mr. Lan- 
der ; and that he dropped the money instead of 
handing it to the voter, because he imagined 
that this indirect mode would enable the voter, 
if sworn, to say that he had received no money 
Meddaugh, to whom he referred Privat as to 
money, was another member of the central com- 
mittee. Perry, who gave Privat the money, was 
a distant relation of Mr. Lauder's ; he was the 
secretary of the central committee; kept all 
accounts ; was the treasurer for the contest, and 
received from Mr. Lauder, and disbursed most of 
the funds which Mr. Lauder from time to time 
supplied for the purposes of the election. 
Mr. Lauder stated in his evidence that be 
had *' refused to have anything to do with com- 
mittees." The only instructions which he ap- 
peared to have given with reference to the 
expenditure of the money were those implied in 
his forbidding any treating, hiring of teams, or 
paying for votes. Two of these voters were exam- 
ined, and proved the finding of the money which 



Privat had dropped. Privat stated that he had 
some talk with the voters referred to about their 
doing some ploughing for him. 

The Vice-Chancellor considered that if thi* 
part of Ills evidence were correct, the suggestion 
about ploughing was, like the dropping of the 
money, a colourable pretence by which it was 
proposed to evade the law. \ 

William Scott, who solicited Privat to take 
part in the active work of the election, was a 
member of the central committee. He *< went 
round to the different places and broui^ht in re- 
turns, sometimes written and sometimes verbal, 
of how the other committees were getting on." 

Mr. Perry paid out about $1700 for the pur- 
poses of the election, and after the election 
he claimed credit for that amount from Mr 
Lauder. Mr. Lauder allowe I and settled $625 
only, but objected to th3 balance as unneces- 
sarily spent (not, he said, as illegally spent), and 
had not yet paid it. Perry swore that he, not- 
withstanding, expected to be paid, though he had 
not yet received any promise to thit effect. 

It appeared that the letters and accountJ? with 
reference to the election had been destroyed. Mr. 
Lauder stated that he hnd destroved all the letters 
written to him, and hnd kept no copies of the let- 
ters written by him, in which reference was made 
to money matters; and Perry swore that he had 
destroyed all papers connected with the election 
about ten days after it took place, including a 
list of the members of the central committee, a 
record of their proceedings, and an account of 
moneys expended. 

It is thought unnecessary to state t|;ie evidence 
on points involving no question of law, or no 
question upon which the Vice-Chancellor in giv- 
ing judgment expressed an opinion. 

J, K. Kerr appeared for the petitioner. 

The Respondent appeared in person. 

MowAT, V. C. —1 am satisfied that no case has 
been made out againiit Mr. Lauder personally. 

With regard to the Orange Hall meeting, the 
weight of evidence goes to show that it was a 
meeting of committees ; and besides, no refresh- 
ments for the meeting were ordered or furnished 
by Mr. Lauder, or paid for, or promijed to be^ 
paid for, by him. I do not think that reasonable 
refreshments furnished bona fide to committees 
are illegal. 

As to the alleged treating at Normanby, Smith's 
evidence is unsatisfactory, but there is no ground 
for believing that Mi*. Lauder knew that Smith 
had treated when he gave him the money. 

The case of McKecbnie, as stated by himself,. 
is not sufficient to prove Mr. Lauder guilty. 
McKecbnie states that Mr. L^auder said, **come 
over to our committee to-night, and you shall be 
furnished with plenty of means," and McKecbnie 
swears that he considered this an offer of a bribe 
to him. He did not go to the meeting, and no 
other conversation on this point took place. Now, 
where the charge is only the unaccepted offer of a 
bribe, the evidence must be more exact than is re-^ 
quired to prove a bribe actually given or accepted. 
A very little difference in the language employed 
might make a great difference in the intention 
of the supposed offer. Where a conversation is. 
not followed by the act spoken of, we are not, 
unnecessarily, to presume a bad intention. In 
an election, means are required for legitimate 
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purposes ; and I am not at liberty to infer that 
Mr. Lander meant ** I shall famish you with 
plenty of means for illegal purposes." 

The case of Black is weaker than that of 
McKechnie. He says — *' I heard Mr. Lander 
had a large amount of money for election pur- 
poses, and I asked him for some. He refused 
it, and said it was illegal, and told me to go to 
Perry." Black applied to Perry, and Perry 
neither gave him money nor a promise of any. 
It] would be preposterous to say judicmlly on 
this evidence that Mr. Lauder or Mr. Perry 
offered or promised to giv'e the money which, 
they both refused to give. Both McKechnie and 
Black Yoted against Mr. Lauder. 

1 Next it is said that Mr. Lauder entrusted large 
sums to Perry: that ho should have supervised the 
-expenditure, and that his failure to do so makes 
him personally a party within section 46 of the 
Act of 1871 (84 Vic. o. 3), to every illegal applica- 
tion of money by Perry or by those who received 
money from Perry. The sum which Mr. Lauder 
gave was under $700 ; there is no evidence be- 
fore me that that sum was an excessive one for 
legitimate expenses ; and a certain amount of 
discretion must be placed iA a candidate's agents. 
If he had put £7000 into Perry's hands, the 
argument of a corrupt purpose might have been 
reasonable. The facts do not suggest to my 
mind any idea that Mr. Lauder intended his 
-money to be employed illegally. 

For these reasons I think the personal charges 
not made out. 

The Respondent then addressed the court as to 
bribery by agents. 

Mo WAT, V. C. — I may dispose of this case on the 
ground of the illegality of Privat's acts. He was 
Askcd by Scott to assist in the canvass, and was 
referred to Durham for money. He went there, 
and got the money from Perry, through the in- 
tervention of Meddaugh. These three persons 
ware the members of, or connected with the com- 
mittee at Durham. Mr. Lauder argues that it 
•does not appear that Perry paid ther money with 
the eoncurrence of the committee ; but there is no 
evidence that Mr. Lauder had said or done any- 
thing to create a necessity for this concurrence, 
and there is evidence to the contrary. Perry 
received no instructions as to the mode of the 
distribution of the money. That was left to his 
discretion ; and Mr. Lauder in his evidence dis- 
tinctly repudiated all committees, and stated that 
he had made his payments through Perry. But 
even if Perry had been directed to carry out the 
instructions of the committee, and had disobeyed, 
he being the treasurer for the election, the secre- 
tary of the committee, and the confidential agent 
of the candidate, his acts would still bind the 
candidate. This is laid down in the StaUybridge 
case, 1 O'M. & H. 69. There Mr. Justice Willes 
said: — *' I have already in the Bewdley ease {lb. 
18), had occasion to decide this much. There it 
appeared that the sitting member had put a sum 
of money into the hands of his agent, and that 
he exercised no supervision over the way in 
which that agent was spending that money ; 
that he bad given him directions, and I thought 
really intended, that none of that money should 
be improperly spent ; but that he had accredited 
and trusted his agent, and left him the power of 
spending the money, and I came to the oonelu- 
«ion upon that, that there was such an agency 



established as that the sitting member was re- 
sponsible to the fullest extent, not only for what 
that agent might do, but for what all the people 
whom that agent employed might do : in short, 
making that agent, as far as that matter waf 
concerned, himself, and being responsible for his 
acts. I see no reason to doubt at all that that 
is perfectly correct." 

This is no new law: it has been the rule e^er 
since there was a record of the law of Parliament; 
it is founded on reason, and if another rule were 
adopted, a candidate might give his agent money, 
take the benefit of the expenditure, and after- 
wards say that he did not authorize the mode in 
which the money had been spent, claim freedom 
from re«ponsibility in respect of the use made 
of it, and thus evade the whole law against cor- 
rupt practices. I cannot hold otherwise in this 
instance (in which there is no dispute as to the 
the facts), than that Mr. Lauder is responsible 
for the acts of Privat. 

As to these acts: Privat talked to certain voters 
about the election, and dropped the money for 
them, so (as he explains it) that they might be 
able to swear that they had received no money. 
To constitute the offence, it is not necessary that 
voters should accept an offered bribe. The two 
voters called confirm all that was necessary in 
Privat's evidence to make out the charge against 
him. His purpose was to secure the votes by 
means of this money. I have no alternative but 
to hold that Privat has been guilty of such acts 
as agent as render the election void. 

So far the case is free from doubt. 

As to some other points, it may be proper 
that, for the information of parties concerned, I 
should intimate the impression I have formed. 

As to Ray, I do not consider the $2 given to 
him to have been a bribe, as distinguished from 
a payment for the expenses of himself and the 
other voters who were going with him to the 
polls ; but the payment would be illegal either 
way, according to the decision of Chief Justice 
Richards at Picton, and of my brother Strong 
alt Barrie. 

As to the treating by agents of meetings of 
electors, in order to promote the election, if 
the validity of the election had in my view de- 
pended on that question, I would, in consequence 
of the decision in the Glengarry case, haTC re- 
served the point for the opinion of the Court of 
Queen's Bench. 

If it had been necessary for me to decide as to 
the effect of distributing liquor on the polling 
day, I do not at present see how I could avoid 
holding that the object was the promotion of the 
election of Mr. Lauder, and that the election 
was void on that ground. 

With regard to the destruction of jbhe accounts 
and papers, I consider the matter a very grave 
one. If the case were stripped of all other cir- 
cumstances but the destruction of the records of 
the committee and the accounts, by a person 
holding the position of Mr. Perry in the elec- 
tion, I incline at present to think that it would 
be my duty to draw the strongest possible conclu- 
sions against the respondent ; and that I should 
make every presumption against the legality of 
the acts which were concealed by such conduct. 
The only safe course for an honest candidate to 
pursue, is to have all papers preserved, and to 
be able to show how all the money was ex- 
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pended. For such a candidate, or any agent of 
his, to be content with saying he does not know 
how the money is spent, is yery nnwise. 

But I pronounce no decision on these points, 
as the conduct of Priyat has rendered it unne- 
cessary. On the ground of Priyat's acts I de- 
clare the election yoid, and I shall report that 
it was not established to my satisfaction that 
corrupt acts were committed by or with the 
knowledge of Mr. Lauder personally.- 

The English practice is that coskts follow the 
eyent where bribery by an agent is proyed, and 
I follow that practice.-^ 

The respondent then urged that there should 
be an apportionment of the costs, as, according 
to the judgment of the court, the petitioner had 
been successful on some only of the issues. 

MowAT, V. C , said that there did not ap- 
pear to haye been any increase of the costs on 
account of the issues on which the petitioner had 
failed ; that his obseryations as to the destruc- 
tion of papers were to be borne in mind, and 
that, under all the circumstances, he did not 
think there should be any apportionment. 



WEST TORONTO ELECTION PETITION. 
AaHSTBONO, Petitioner, y. Crooks, Reaponc^ent. 



(Reported by Henry O'Brien, Esq., Barrister-at-Law.J 

Controverted Elections Act — Particulars. 

Where particulars of alleged corrupt practices, &c., have 
been delivered under an onler for that purpose, better 
particulars will not be ordered, if those delivered sub- 
stantially comply with the spirit of the order by giving 
all reasonable information. 

Nor will better particulars be ordered, even when the order 
is not complied with in furnishing certain detail, pro- 
vided the judge to whom the application is made thinks 
these details unnecessary or unreasonable, nor unless 
the respondent can shew on affidavit that the want of 
such information will prejudice him in his defence. 

Semble, that the powers of the judge at the trial as to 
amendment of the petition, and particulars, and post- 
ponemeut of the trial should be liberally exercised so 
as to prevent a failure of justice to either party. 

[Chambers, July 12, 1871. — Richards, C.J.; Hagartrfy 
C. J.^C. P.; Morrison, J., aad MowcU, V. C, Judges 
on the rota.] 

Cattanach, for the respondent, obtained a 
summons calling on the petitioner to show cause 
why he shonld not give better and fuller parti- 
culars of the charges contained in the petition, 
and directed to be giyen by a judge's order in 
that behalf. 

Harrison, Q C, shewed cause. 

The particulars furnished are sufficient, and 
at least are the best we can giye. The informa- 
tion must be obtained from those opposed to us, 
and we cannot be reasonably asked for more. 
The order for particulars was too strict in its 
terms, but we haye complied with the spirit of 
it by giving all reasonable information. 

Cattanach, contra 

The particulars furnished do not comply 
with the order made; and though the cause 
now shewn might haye -applied to the application 
for the order in the first instance, it is not an 
answer to the present application : Bristol Case, 
22 L. T. Rep , N.S. 729, and a note of Nottingham 
Cate^iD 47 L. T. 241. [Richards, 0. J., and 
Hagarty, C. J., C. P. — We will not hold parties 

* SeeNortoich ease, I O'M. and H. 11 ; Bewdley case, lb. 21; 
lb. 34; Bridgewater case, lb. 116; Dublin case, lb. 273; 
•Sligo case, lb. 302.— Eds. C. L. J. 



rigorously to orders made, unless injastice will be 
done. We haye not acted in the yiew you con- 
tend for ; and if the order is too strict, can we 
not re-mould it now ?] The order as made must 
be followed, and the particulars ask yery explicit 
answers, which are not complied with. [Counsel 
read the order and particulars, pointing out where 
the latter were in his opinion defectiye. Mowat, 
V. C. — It rcilly makes no matter, as the eyi- 
dence would be heard by the judge who may try 
the case. Rioh\bds, C. J. — Admitting that the 
original order is more strict than we now think 
it should haye been, the qaestion is now whether 
you haye not got all the particulars you can 
reasonably ask. We will carry out the spii it of the 
Act and rules, without regard to technicalities. 
Hagartt, C. J. C. P. — Many of these orderf 
were made before any practice was settled in this 
country in relation to them.] The practice in Eng- 
land and Ireland is in fayour of our contention. 
See Bradford Case, 19 L. T. Rep. N. S. 723, 728. 
and the cases there referred to. 

Richaebs, C. J. — We will not defeat en- 
quiries on any technical grounds, and we are 
not prepared to make any further order unless 
Mr. Crooks can shew by affidavit that he will be 
prejudiced ; nor do we think he will be preju- 
diced. If, at the trial, the contrary is shewn, the 
trial can be postponed, and there can be little 
difficulty or expense in a city ease : in a case 
tried in a country place, there might be some 
difference in this respect. If the particulars 
delivered are in reasonable compliance with the 
spirit of the order — and we think they are — we 
must hold that the order has been sufficiently 
complied withi , 

Summons discharged. 



COURT OF COMMON PLEAS. 



IIoPB y. White et al. 

Distress for rent— Seizure of sheep— Liability of landlord — 

Trespass. 

It is illegal to distrain sheep for rent when there are other 
\^ goods upon the premises sufficient to satisfy the claim ; 
and trespass was therefore held to lie against a landlord 
for the act of his bailiff in so distraining, it appealing 
that he had spoken of his making the sale, and had 
received the proceeds thereof, and no evidence being 
offered of his non-complicity tlierein. 

[22 C. P. 5] 

The declaration stated, in the first count, that 
plaintiff was tenant to defendant White, and 
defendant wrongfully distrained divers goods 
and chattels, viz. : 4 cows, 1 span of horses, 19 
sheep, and 14 lambs, as a distress for rent, and 
wrongfully sold the same, whereas no rent was 
due. 

2nd Count. That plaintiff was tenant to de- 
fendant McLean, and same as first count. 

8rd Count. Setting out tenancy of White, who, 
without plaintiff's knowledge, assigned to Me-' 
Lean, and plaintiff, without notice, paid to White 
before distress; yet defendant distrained the 
property mentioned and wrongfully sold, &c., no 
rent being due. 

4th Count. Trespass to plaintiff's goods as 
described in first count. 

Pleas by Roller and McLean (White haylngr 
allowed judgment to go by default), not guilty 
by Stat. 11 Geo. II. eh. 19 sec. 21. 

The case was tried at the last Fall Assises, at 
Toronto, before Gait, J. 
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The onlj point necsssary to be noticed is that 
bearing on the defendant McLean's liability for 
the act of his bailiff Keller in seizing plaintiff's 
sheep. 

The jury found that there was other sufficient 
distress besides the sheep. 

The objection was then taken that, granting 
the seizure of the sheep to be illegal, McLean 
iras not liable. 

The eTidence was that McLean had given a 
warrant to seize the goods, chattein, and growing 
crops. The plaintiff seized all, including the 
sheep, no one seeming to have any idea thaf any 
peculiar exemption attached to them. The bailiff 
swore McLean told him to distrain plaintiff's 
goods. 

After taking this objection, at the close of 
plaintiff's case, deC^ndant McLean was called in 
his own behalf. He was not asked anything on 
either side as to any knowledge of the kind of 
property seized, or of his having ratified or repu- 
diated anything done; but he said, *'when I 
signed the warrnnt, and sold the dLilress^ I did 
not know plaintiff had paid the rent. 

It was admitted be was paid his claim by 
Keller out of the proceeds of sale. Nothing 
appeared to have been lefc to the jury as to 
whether McLean assented to, or rati fie J, or had 
knowledge of the sheep being seized ; nor did it 
seem that, although many points were urged to 
him by counsel, he was asked to submit any 
such quostions. 

Damages were assessed against White by de- 
fault. The jury found the value of the sheep, 
fl60 

There was a verdict for defendants, McLean 
and Keller, and leave was* reserved to plaintiff 
to move to enter a verdict for him against them 
for $150, if the Court thought him entitled to 
recover. 

In Michaelmas Term, K. McKemie^ Q C , ob- 
tained a rule to set aside the verdict for Keller 
and McLean, or so far as it related to the 4th 
count, and to enter a verdict for plaintiff on the 
4th count for $150 on the leave reserved, on the 
ground that it was trespass to seize plaintiff's 
sheep for a distress, while there were other suf- 
ficient goods liable to distress on the premises, 
and the judge should have directed a verdict for 
plaintiff' on the 4th count, and for a new trial on 
the law and evidence. 

McMichael shewed'cause, citing Narget v. Niat^ 
1 El. & El. 439; Woodf. L. & T. (last ed.) 744; 
Dawson v. Alford. 3 Dy. 312 a ; Lewis v. Read^ 
13 M. & W. 834; Freeman v. Rosher, 13 Q B. 780. 

K. McKemie, Q C. contra, cited ^<;«n v. Priest, 
4 H. & N: 236; Add Torts, (last ed.) 504, 6«3 : 
51 Hen. III., stat 4; Gauntlet v. King, 3 C. B. 
N. S. 59 ; Haseler v. Lemoyne, 6 C. B. N. S. 630. 

Haqarty, C. J., delivered the judgment of the 
Court. 

There seems to be no doubt that sheep are not 
distrainable while there are sufficient other goods 
to satisfy the claim. The stat. 61 Hen. III. ch. 4 
80 declares, and its curious phraseology is quoted 
in Keen t. Priest (4 H. <fe N. 236.) The pro- 
hibition may, we think, be considered universal 
under the words, ^^Nul home de religion ne outer" 

This case was for taking sheep, the first count 
averring that the sheep were taken, although 
there was other sufficient distress. Second count, 
trespass. Third count, trover. 



Watson, B., says, <* From the earliest period 
of our history, it has been the law that sheep 
are not distrainable, if there are other goods on 
the premises to satisfy the debt. The seizure 
was therefore wholly illegal. If the plaintiff 
had replevied, he would have been entitled to a 
return of the sheep. The defendant never had 
any rightful possession of the sheep ; therefore 
the case does not come within 1 1 Geo. II. ch. 1 9." 

Martin, B. says, ** As there were other goods, 
the sheen might have been rescued." 

J^arget v. Nias (I El. & El. 439). The action 
was quare elausum /regit, assault, and carrying 
away the goods and chattels of plaintiff. Plea, 
not guilty by statute. 

It appeared that there was a distress for rent, 
and defendant seized a spade and fork of plain- 
tiff, being tools used by him in his trade, and 
the jury found there was other sufficient distress. 
It was objected that trespass did not lie, the 
tools not being in actual use. The argument 
was very full. Lord Campbell, in giving judg- 
ment, reviews the authorities, citing Lord Coke, 
that taking tools of trade, while there was other 
sufficient distress, was against the ancient com- 
mon law of England, and adds, that as it is in 
itself wrongful, " it is difficult to discover any 
legal principle why it should not be the subject 
of an action of trespass, seeing that, as a general 
rule, wherever goods are wrongfully taken, tres- 
pass will lie." * * Dawson v. Alford, 3 Dyer 
312 a, shews it is not necessary for plaintiff in 
his declaration to allege that there were other 
goods of sufficient value which might have been 
distrained, but the defendant mu^^t shew in his 
answer, when he justifies, that no other suffici- 
ent distress could be found." 

We are bound by these authorities that the- 
declaration here is sufficient. 

It is then objected that McLean is not respon* 
sible for his bailiff's alleged act*), unless he is 
shewn to have authorized or sanctioned them. 
It 'was proved he received the money from the 
bailiff from the sale of the sheep. 

Lewis T. Read (13 M. & W. 834) is in point. 
'The bailiff had seized goods for the plaintiff^'s 
beyond the 'boundary of the farm called Peny- 
bryn, for which rent was due by another person. 
The defendant received the proceeds of the sale. 
Parke, B : *' There is no doubt that the acts- 
of defendant Read, in directing the sale of the 
sheep and receiving the proceeds, were a suffici- 
ent ratification of the acts of the bailiff in making 
the distress as to such of the sheep as were taken 
on the Penybryn sheepwalk, because the taking 
of them was within the original authority given 
to the bailiff by 0., as the agent of Read. As to 
the others, not taken in Penybryn, and as to 
which, therefore, the authority was not followed, 
Read could not be liable in trover unless he rati- 
fied the acts of the bailiff, with knowledge that 
they took the sheep elsewhere than on Penybryn, 
or unless he meant to take upon himself, with- 
out enquiry, the risk of any irregularity which 
they might havecommitted, and to adopt all their 
acts. There appears to have been evidence quite 
sufficient to warrant the jury in coming to the 
conclusion that he did, in this sense, ratify the 
acts of the other defendants ; but as this ques- 
tion was not left to the jury, the defendant is 
entitled to a new trial." It does not appear from 
the report than any objection was taken at the 
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trial on this point, bat it says ** there wns no 
direct evidence that defen<?ant was informed 
when the sheep were taken, or liad any distinct 
knowledge that it was not made iu the Pcnybryn 
sheepwalk. The point apppear.^ iu the motion 
in term." 

In Freeman v. Rosher (13 Q. B 780) a bailiff 
had improperly removed a fixture, and paid pro- 
ceeds to landlord, who received it without notice 
of any irregularity, nor did he make enquiry. 
Patteson, J., giving judgment, aays : *• In the 
present case it was taken by consent, as is found 
by the jury, that the evidencw to fix the defen- 
dant consisted solaly of the warrant of distress, 
and of the receipt of the proceeds of the sale. 
The defendant had received no information of 
the making of the distress, neither had he inter- 
fered about the sale. The facts negative a rati- 
fication with knowledge, and there were no 
facts to warrant an inference that he intended 
anything beyond what appears. Lewis v. Read 
is an authority for defendant. 

In Gauntlet v. Kinff (5 C. B. N. S. 59), a bailiflF 
had seized some books and jpapers of tenants on 
the premises, and, on action brought against him 
and the landlord, it being assumed the books the 
exempt, the same point was taken. After seizure 
the landlord, on tenant remonstrating, ordered 
bailiff to give them up, which was done. Cock- 
burn, C. J., says: ** The books and papers were 
undoubtedly taken by way of distress. The 
bailiff whose business it was to make the levy 
found the articles, amongst other goods of the 
tenant, in a cupboard, and he seized them all. 
It appears to me that puts an end to the ques- 
tion. Williams, J., expresses surprise why the 
things were assumed to be not distrainable. He 
fiaya the evidence shewed the asportation was 
complete before the landlord ascertained what 
he had taken. * * In either view the plain- 
tiff must succeed." Gockburn, CJ., asks, ** Do 
you contend that a landlord, who gives a general 
authority to a broker to distrain, is not respon- 
sible for the act of the broker in exceeding his 
authority ?'* 

We would gather from this case that the Court 
considered the landlord liab'e in any event. 

In Haseler v. Lemoj/ne (5 C. B. N. S. 630) there 
was evidence of an adoption by the landlord of 
the bailiff's acts, but there was some discussion 
as to the general principle. Williams, J.: ^'It 
is quite consistent with the view we take, that 
the landlord is not liable for the acts of the 
bailiff in distraining upon premises other than 
the demised'premises, or for seizing things not 
by law distrainable. But where, as here, he 
takes the goods which it was meai!t he should 
take, the landlord is liable for any irregularity." 
(The irregularities were after the seizure). Byles, 
J., notices the distinction ** between matters done 
which are dehors the authority, such as taking 
fixtures or seizing goods in a different place from 
that to which the warrant addresses itself, and 
the case of any irregularity committed by the 
broker while acting within hia authority." 

In noticing Freeman v. Ro^her, Williams, J., 
says, **The authority was to distrnin 'goods' and 
the broker distrained *fixture.s.' " 

The expressions of the judges in this case lean 
strongly towards the general liability of land- 
lords for bailiff's acts. Cockbum, C. J., says : 
** Where a man authorizes another to do an act 



which involves certain tnings necessary to make 
it legal, he is bound to see that those things are 
properly done, otherwise he is responsible for the 
illesjal acts of his agent." 

At the same time there are authorities modi- 
fying and restraining the universality of his pro- 
position. See, for instance, Peachey v. Rowland 
(13 C. B. 182) 

In the case before us. however, we find the 
objection taken. Then we have the evidence of 
the defendant, speaking of his selling the dis- 
tress. No question is asked him, and he says 
noting to shew his non-complicity in the acts of 
his bailiff, and we apparently hear no more of 
the objection till the argument in Term. 

We think, on such evidence, we should not be 
warranted in sending this case again to a jury, 
especially after the years of costly litigation 
between ttie parties on this small claim, and that 
the rule to enter the verdict on the 4th count 
for $150, the value of the sheep, must be made 
absolute. Had tho question been formally sub- 
mitted to the jury, there can be little doubt what 
their verdict must have been. 

We wish to pronounce no opinion as to Mc- 
Lean's liability, had he been fully exonerated 
from all sanction of Keller's acts. We are not 
satisfied that the point is fully concluded by 
authority. 

Rule absolute to enter verdict for plaintiffs 
for $150, on Ath count. 



ENGLISH REPORTS. 



COMMON PLEAS. 

Oppemueim, Appellant, v. White Lion Hotel 
Company (Limited) Respondents. 

Inn, money lost by gu'.st at — KvUUmce of negligence of 
guest — Leaviiig bed-room door ^Dilocked. 

Plaintiff, a guest at defendant's inn, went to bed, leaving 
a bag contaiuiiig about £27 iu his trousers' pocket. He 
left his trousers on the ground at the side of his bed 
furthest from the door. Theie was a key in the lock ©f 
the door, but plaintiff only shut the door, and did not 
lock it. Plaintiff had jireviously i)ulled tlie bag con- 
taining the money out of his i)Ocket in the commercial 
room for the purpose of paying somebody some money.- 
In the course of the night, soiAehody entered plaintiff's 
bedroom through the d»)or, and stole plaintiff's bag of 
money : 

Held, that there was evidence to go to the jury of negli- 
gence on the part of tlie plaintiff, which occasioned the 
loss in such a way that jt would not have happened if 
plaintiff had used the care that a prudent man might 
reasonably be expected to have taken under the circum- 
stances. 

[25 L. T. N. S. 93.1 

On appeal from the ruling of the judge of the 
County Court at "Bristol, the following case was 
stated : 

1. This is an action brought against the de- 
fendants, who keep a common inn for the accom- 
modation of travellers, to recover for the loss by 
the plaintiff wheu a guest therein of £27. The 
case came on on the 13th December, 1870. The 
following are the particulars annexed to the 
summons : 

In the County Court of Glouce-itenhire, holden 

a I Bristol . 

Between Samuel Oppenbeim, plaintiff, v. The 
White Lion Hotel Co. (Limited), defendants. 

The plaintiff sues the defendants for that the 
said defendants, being innkeepers, the said plain* 
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tiff, on tbe Slat August last, became nn'l was 
the guest of tbe defendants for reward to be 
paid by the plaintiff to the defendants, and it 
thereupon became and was the duty of the de- 
fendants to provide the plaintiff with a safe and 
properly secared apartment for the reception and 
safe keeping; of himself and bis moneys and other 
personal belongings ; yet the defendants did not 
provide a safe and propeily secured apaitment 
for the purpose afores^vid, and did not properly 
secure the personal belongings nf the plaintiff, 
but were so negligent in the premises, and so 
wrongfully and negligently acted as such inn- 
keepers as aforesaid, that the plaintiff as such 
guest as aforesaid became dispossessed and de- 
prived and lost the benefit Af certain property, 
to wit, a bag containing £22 6«., and was and 
is greatly damnified in and about the said pre- 
mises. And the plaintiff also sues the defen- 
dants for that the defendants, on the day afore- 
said, wrongfully converted to their own use and 
deprived the plaintiff of the possession of certain 
property of the plaintiff, to wit, the said bag of 
money. And the plaintiff also sues the defen- 
dants for that the defendants contracted and 
agreed with and promised to the plaintiff that, 
in consideration of his becoming their guest for 
reward as aforesaid,, they would indemnify and 
repay, or reimburse him for any money or other 
property which he might lo<«e, or of which he 
might otherwise be deprived whilst their guest 
as aforesaid. And the plaintiff thereupon be- 
came and continued a guest for reward of the 
defendants, but the defendants did not keep and 
perform their paid agreement and promise, but 
broke the same to the injury of the plaintiff as 
aforesaid. And the plaintiff claims £27. 
Dated the 8rd November, 1870. 

2. The plaintiff is a manufacturer and general 
merchant, carrying on his business in London. 
The defendants carry on the business of common 
innkeepers, in Broad-street, in the city of Brist 

3. The plaintiff, who occasionjilly travels for 
the purpose of his business, had for eleven years 
before the commencement of this action, when 
he happened to be in Bristol, resorted to the inn 
called tbe White Lion Hotel, kept by the defen- 
dants when tbe cause of action arose. 

4. On the 81st August, 1870, the plaintiff 
came to Bristol, and went alone to the defen- 
dants' inn (the White Lion Hotel). He arrived 
at about eleven o'clock in the evening, was re- 
ceived as a traveller, and, upon bis request, a 
bed room for the night was appropriated for his 
use. The plaintiff having deposited his port- 
manteau in the hotel, went into the commercial 
room, where he remained till about twelve 
o'clock, when he proceeded to his bedroom. 

5. When the plaintiff arrived at the defen- 
dants' inn he had with him a canvas bag, 
containing £22 and some odd shillings in money, 
and a half of a £5 note, such bag with its con- 
tents being in the pocket of his trousers which 
he then wore. 

6. When in the commercial room the plaintiff 
did not eshibit his money, nor mention to any 
one that he had any money in his possession, but 
about five minutes before he went to bis bed- 
room he took out the canvas bag from his pocket, 
and took sixpence from it to pay for some 
postage stamps. He then replaced the bag in 
his pocket. 



7. The plaintiff was shown to his bedroom by 
the chambermaid, who remarked to him that the 
window of his bedroom was open, to which he 
replied that he always slept with his window 
open. 

8. The plaintiff's bedroom was on an upper 
storey of tbe defendant's premises The window 
opened on to a balcony into which two other 
rooms of the inn looked. 

9. The door of thu bedroom had attached to 
the inside of it a bolt and a lock with a key in 
it, both in good order and repair. 

10. After the plaintiff came to his bed room he 
closed the door, proceeded to undress, and placed 
his trousers, in the pocket of which the bog con- 
taining the money then wa?, on a chair by the 
side of his bed, on that side furthest from the 
door, and in such a position that any one enter- 
ing the room would have had to have gone round 
the bed to get to the chair. 

11. The plaintiff then went to bed without 
having locked or bolted the door of the room, the 
door remaining shut. 

12. There was no notice in the plaintiff's room 
requiring guests to lock or bolt the doors, nor 
had the plaintiff seen any such notice in nny part 
of the defendant's inn, nor was he told by any of 
the defendants' servants that guests were re- 
quired or advised to lock or bolt the doors. The 
plaintiff, in giving his evidence, stated that he 
was generally in the habit of locking his bed 
room doors when sleeping in an inn, but he had 
not done so on the occasion in question. 

18. The plaintiff got up at seven o'clock the 
next morning. The door of the room was then 
shut. 

14. The plaintiff then saw lying on the floor of 
his room somt) bits of paper and a small toy 
sample (which had been in the trousers' pocket 
in which the money was). The pocket of the 
trousers was turned half in and half out, and the 
bag with the money contained therein was not in 
the pocket nor to be found in the room. 

16. As soon as the plaintiff discovered his loss 
he asked to see the manager of the hotel, but 
was told that he could not see him till between 
eight and nine o'clock. The plaintiff remained 
in his room till that time, when he went down 
stairs, saw the manager, and told him he had 
been robbed of his money. The manager then 
went up into the plaintiff's room and inspected 
it, ^nd also the adjoining rooms. 

16. The manager sent for two detectives, who^ 
upon their arrival, examined the bed room in. 
which the plaintiff slept, and the doors and win- 
dows, and the balcony on which the latter looked. 

17. At the bearing of this case it was proved' 
or admitte4 that the plaintiff had in his posses- 
sion £27 in money and a note, contained in a 
bag which was in the pocket of his trousers 
when he retired to bed ; that some person had 
during the night stolen such bag containing the 
money; that such person could not possibly 
have entered by means of the window of the 
bed room; and that the robbery could only have 
been effected by a person entering the plaintiff's 
bed room by the door. 

1 8. It was upon these facts contended on behalf 
of the defendants that the plaintiff, in neglecting 
to lock or bolt his door, was guilty of negligence, 
80 as to exonerate the defendants from their- 
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liability as innkeepers, to make good the loss 
incnrred by plainiifif. 

19. No witnesses were called on behalf of the 
Mefendantfl. 

20. The case was tried by a jury, and the 
judge of the County Court, in summing np the 
case, after referring to the facts of the case, and 
explaining the law as regards the liability of 
innkeepers for the safe custody of the property 
of their guests, proceeded to direct the jury that 
the question they .would have to consider in this 
case was whether the loss would or would not 
hare happened if the plaintiff had used the 
ordinary care that a prudent man might reason- 
ably be expected to have taken under the 
circumstances In the former case they would 
find for the plaintiff, in the latter for the defen- 
dants. 

The jury found a yerdict for the defendants. 

The plaintiff being dissatisfied with the 
question submitted to the jury by the learned 
judge, gave notice of appeal. 

The question for the coDsidoration of the Court 
is, was the judge of the County Court right in 
leaving the question of negligence to the jury in 
the form hereinbefore stated, without telling 
them (as the plaintiff contends) that the facts 
proved did not in law amount to such negligence 
as would exonerate the defendants from their 
liability as innkeepers to reimburse the plaintiff 
for the loss of the £27. 

If the opinion of the Court should be in the 
aflirmative, then the appeal to be dismissed 
with costs ; if in the negative, then a verdict to 
be entered for the plaintiff for £27, with costs of 
the appeal, it being agreed that in that event 
each party shall pay his own costs in the court 
below. 

Oppenheim for the appellant. The County 
Court judge ought not to have left the question 
of the plaintiff's negligence to the jury, as there 
was no evidence of negligence on his part. The 
defendants were bound to satisfy the jury that 
there was negligence on the part of the plaintiff, 
but for which the money would not have been 
stolen. That he fiiiled to do He cited Ford v. 
London and Soulh- Wasiern Rtiilway Cotnpanv, 
2 F. & F. 730; JUorgan v. Jtarey, 2 F. & F. 
283; Cashillv. Wright, 6 E. & B 895; Burffess 
V. Clements. 4 M. & S. 306 : Armittead v. Wilde, 
17 Q. B. 261 ; Cat/le's Case, 1 Sm. L. C.105. 

Charletf for tl^ respondents, was not called 
upon. 

WiLLES. J. — I am of opinion th'it this appeal 
must be dismissed. It appears that the appel- 
lant went to an inn of considerable size in B*-i8tol, 
and went with a sum of money in his pocket, 
which he did not publicly exhibit, though he 
took no precaution to prevent its being seen- He 
engaged a bedroom, to the door of which there 
was ja lock and key ; but though he shut the 
door on going to bed, he neglected to lock it. 
He left the money in a place where it co-ild he 
got at by a person who quietly ontered the 
room. The money having heeii stolen by some- 
body who entered the bed room at ni^ht while 
the appellant was asleep, this action was brought. 
As a matter of law, it is insufficient to set up in 
answer to the action the bare fact that the 
appellant had a large sum of money and yot 
left his door unlocked. It is the duty of the inn- 
keeper to take proper care of the property of his 



gueats, and it is possible that he may not have 
taken proper care to prevent suspicious persons 
from entering the inn. It might be that, though 
the jury might think that there was some evidence 
of negligence on the part of the guest, their judg- 
ment on this point might be overborne by 
evidence of negligence on the part of the landlord. 
The negligence here imputed to the appellant is 
that though there was a key in the lock of the 
door, the appellant did not turn it, and the 
appellant's counsel has, in answer to that cited 
the dictum of Lord Coke in Cayle't case (I Sm. 
L. C 107), that in such a case ** it is no excuse 
for the )unkeepef to say that he delivered the 
guest the key of the chamber in which he lodged, 
and that he left the chamber door open." That 
is referred to by Erie, J., in Cashul v. Wright, 
6 £. & B. 894, who asks, '* Can there be such 
a general rule ? Must not the particular circum- 
stances be taken into consideration? Suppose 
an innkeeper tells his guest : * Take care of 
yourself, for some pickpockets have come into 
the place,' and after that the guest leaves the 
door open." Lord Coke indeed said that the 
innkeeper did not get rid of his liability by 
giving his guest the key ; but he never said that 
such guest, to whom a key has been given, need 
not, under any circumstances, use it4 Supposing 
that, as was the case in Burggst v. CUmentt, 4 
M. & S. 306, a stranger had once or twice 
looked into the room, or other circumstances 
had happened which ought to have excited the 
suspicion of the guest, can it be said that under 
these circumstances he is under no obligation to 
fasten the door ? Lord Coke goes on, after using 
the expression cited, to give instances in which 
the innkeeper will be absolved. '* If the guest's 
servant," he says, ** or he who lodges with him, 
steals or carries away his goods, the inkeeper 
shall not be charged Moreover, he intimates 
that a guest may by his own act. take away tho 
responsibility of the innkeeper. ** The inn- 
keeper," he says, '* requires his gnest that he 
will put his goods in suoh a chamber under lock 
and key, and then he will warrant them, other- 
wise not ; the guest lets them lie in an outer 
court, where they are taken away, the innkeeper 
shall not be charged, for the fault is in the 
guest." Therefore, it is quite clear what Lord 
Coke meant by saying that it is no answer for 
the innkeeper to say that he gave his guest the 
key, but that the guest did not use it, was that 
the innkeeper was not, as matter of law, ipto 
faeto, absolved by the mere delivery of the key ; 
but he then goes on to give instances in which 
the innkeeper is absolved by reason of the guest 
having taken the responsibility upon himself. 

It was urged on the jury by the counsel for the 
plaintiff that it was not an unreasonable thing 
for the plaintiff to have left his money in his 
pocket, and to have left the door unlocked. - 
Some people have an objection to locking their 
doors. Ou the other hind, it was urged that if 
a guest at an inn did not like to lock his door, 
he ought to put his money away more cirefully. 
All these things are questions of degree and of 
fact. I think that the County Court judge left 
the question quite properly to the jury. It 
seems to me a mistake to say that the innkeeper 
is responsible unless there has been gross 
negligence on the part of the guest, as the term 
*< gross negligence," as was pointed out in 
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Caihill V. Wright, is apt, unless explained, to 
mislead the jary. It was very clearly laid down 
by Krle, J., io Oashillv. TTrr^A^. what negligence 
on the part of the guest absolves the landlord, 
where he says, that ** the goods remain under 
the charge 6f the innkeeper and the protection 
of the iun, so as to make the ionkeeper liable as 
for breach of duty, unless the negligence of the 
guest occasions the loss in such a way as that 
the loss would not bave happened, if the guest 
bad used the ordinary care that a prudent man 
<mny be reasonably expected to have taken under 
the circumstiinc^B." I think in this case it was 
a question for the jury whether there was not 
some negligence on the part of the plaintiff, but 
for which the loss would not have happened. 
The appeal, therefore, must be dismissed with 
•costs. 

Keating, J. — I am of the same opinion. Mr. 
Oppenheim contends that the County Court judge 
ought to have told the jury that there was no 
evidence to show want of ordinary care on the 
part of the plaintiff. If there was no such evi- 
dence, then the question whether the plaintiff 
bad taken such care did not arise. I think, 
however, that the judge was bound to leave all 
the circumstances to the jury. Mr. Oppenheim 
has contended that, if we say the County Court 
judge was right, we shall be laying down as 
matter of law that a guest at an inn is, under all 
circumstances, bound to lock his door. But all 
that we do say is, that under the circumstances. 
Die judge was right in leaving the question to 
the jury. The only question of law that arises 
is, whfther there was any evidence to go to the 
jury. I think there was, and that the appeal 
must be dismissed. 

M. Smith, J. — I am of the same opinion. I 
think that the direction of the judge was per- 
fectly consistent in point of law. That is not 
disputed by Mr. Oppenheim, and, indeed, it 
oould not be, for the direction was precisely in 
•accordance with the judgment of the Court in 
Cashill V. Wright. But what Mr. Oppenheim 
fiays is, that there was no evidence of negligence 
on the partuf the plaintiff conducing to the loss, 
and that, therefore, the judge ought to have 
directed the jury that they could not find for the 
'defendants on the ground, of any negligence on 
the part of the plaintiff. ^ I am of opinion, how- 
ever, that there was evidence for the consideration 
of the jury, and that they were the proper 
tribunal to decide the question. I quite agree 
with Mr. Oppenheim that a man is not bound to 
lock his door ; that is a question for himself. 
At the same time, I should be far from saying, 
that in the present state of the travelling world, 
A man had taken proper precautions who left his 
■door unlocked. I do not say that his not locking 
his door ipso facto relieves the innkeeper from 
his liability, still the fact is a strong one, 
•especially when there are other circumstances of 
negligence. All these things depend on circum- 
«itances. What may be an ordinary act at a 
email inn may assume a different aspect at a 
monster hotel. Then, again, the plaintiff' had a 
considerable sum of money with him, and he took 
■out the bag containing it in the commercial room. 
It was a question for the jury what sort of room 
this was, and to what kind of people the plaintiff 
gave an opportunity of seeing his money. The. 
{)laintiff then went to bed, leaving the money in 



his pocket, and though there was a key in the 
lock, he did not lock his door. I think the judge 
would have been wrong not to have left these 
matters to the jury, and that the appeal must be 
dismissed. 

Judyment for the resvondent. 



REVIEWS. 



Canadian Illustrated News. George E. 
De^barats: Montreal. 
There has been for some time a marked 
improvement in this illustrated weekly paper. 
It is most creditable to its enterprising pub- 
lishers, and deserves a generous encourage- 
ment from the inhabitants of the Dominion. 
What we especially admire is the absence of 
all that nasty, mawkish sensationalism that 
renders .nearly all the American illustrated 
papers inadmissible to families of refinement 
and good taste. It is published by George E. 
Desbarats, 1 Place d*Armes Hill, Montreal, at 
the low price of $4 per annum. 



APPOINTMENTS TO OFFICE. 



GOVERNMENT OP ONTARIO. 

THE HON. EDWARD BLAKE to be President of tlu- 
Executive Council of the Pioviuce of Ontario. (Gjizetted 
Dec» :J0, 1871.) 

THE HON. ADAM CROOKS to be Attoniey-Gem-ral 
for the Province of Ontario, in the i»hu'e and stead of the 
Honorable John Sandlield Aliicdonald, resigned. 

THE HON. ALEXANDER McKKNZIK to be Secre- 
tary and Registrar of the Province of Ontario, in the place 
and stead of tlie Hon. St.^ihen Richards, resigned. 

THE HON. ARCHIBALD McKELLAR, to be Commis- 
sioner of Agriculture and Public Works for the Province 
of Ontario, in the place and stead of the Hon. John Car- 
ling, resigned. 

THE HON. PETER QOW to be Secretary and Regis- 
trar of the Province of Ontario, in the ])lace and stead of 
the Hon. Alexander McKeuzie, resigned. 

THE HON. ALEXANDER McKENZIE to be Trea- 
surer of the Province of Ontario, in the place and stead of 
the Hon. Eduiund Burke Wood, resigned. 

THE HON. RICHARD WILLIAM SCOTT to be Com- 
missioner of Crown Lauds for the Province of Ontario, in 
the place and stead of the Hon. Matthew Crooks Cameron, 
resigned.— (Gazetted Dec. 21st, Is7Jt ) 

^ POLICE MAGISTRATES. 

JOSEPH DEACON, Esq., Barrister-at-Law, to be 
Police Magistrate for the Town of Brockville. 

DAVID G120RGE HATTON, Esq., Barrister-at-Law, 
to be Police Magistrate for tlie Towii of Peterborough. 
(Gazetted Nov. 2?th, 1871 ) 

REGISTRARS. 

EDWARD JOHN BARKER, of the City of Kingston, 
Esq , M. D., to be Registrar of the City of Kingston, in 
the room and place of George A. Cumming, Esq., deceiisi'd. 
(Gazetted Dec. 23rd, 1871) 

DEPUTY CLERK OF THE CROWN. 

PETER O'REILLY, of the City of Kingston, Esq., 
Barrister-at-Law, to be Deputy Clerk of the Crown and 
Clerk of the County Court of the County of Frontenac, in 
the room and stead of Peter O'Reilly, Seur., Esq.^deceascd. 
(Gazetted Dec.lOth, 1871.) 

NOTARIES PUBLIC FOR ONTARIO. 

WALTER MATHESON, of the Town of Simcoe, E»<i-, 
Barrister-at-Law ; EDWARD OSLER, of the Village of 
Fergus, Gentleman, Attomey-at-Law ; and JOHN REII), 
of the Village of Edwardsburgh, Clentleman. (Gazetted 
Nov. 26, 1871.) 



February, iSn,] liOOAL COtJRTS' & MUNICIPAL GAZETTE. [Vol. VHI— IT 



DIARY FOR FEBRUARY. 



1. Thnr.. 



1 Fri... 
8. Sat. .. 
4. SUN.. 
i: Mon.. 

7. Wed.. 

8. Thar . 

9. Fri... 
10. Sat... 
U. SUN.. 

12. Mod.. 

13. Toes.. 

14. Wed.. 

16. Thur.. 

1«. Fri... 

17. Sat .. 

18. SUN.. 
28. SUN.. 



Last day for Co. Treas. to ftirnisfa to Clerks of 

Maus. in Co.'s littt of lands liable to be sold 

for taxes. Ex^m. of Law Students for call 

to the bar with honors. 
Exam, of Law Students for call to the bar. 
Exam, of Artie. Clks. for oertiticates of fi^ess 
Sexagesima Sunday. 
Hilary Term begins. Last day for Artie. Cks. 

going up fur inter-exam, to file certificates. 
New Trial Day, Q.B. Last day for sett, down 

and giving notice of re-hearing in Chancery. 
New Trial Day, C.P. Inter-examinat'n of Law 

Students and Articled Clerks. 
Paper Day, Q.B. New Trial Day, C.P. 
Paper Day, C.P. New Trial Day, Q.B. 
Quinquagesima Sunday. 
Paper Day, Q.B. Hew Trial Day, C.P. 
Shr&ve Tuesday. P. D., C.P. N.T. Day, Q.B. 
Ath Wednesday. P. D., Q.B. N.T. Day, C.P. 
Paper Day, C.P. Open Day, Q.B. Re-heaiing 

Term in Chanceiy commences. 
New Trial Day, Q.B. Open Day, C.P. 
Hilary Term ends. Open Day. 
Quadragesima Hunday. * \ 

Snd Sunday in Lent. 
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The Index and Table of Cases, as well for 
the Law Journal as for the Local Courts 
Gazette^ are printed, and will be sent to sub- 
scribers in a few days. They are very full 
and complete. We regret that, owing to 
unavoidable circumstances,, their issue has 
heen delayed. We have also to apologise to 
subscribers that our monthly appearance has, 
for a few numbers past, been so late. Our 
present arrangements, however, will, we hope, 
<5orrect this in future. We think, moreover, 
that we can promise to subscribers for ihis 
year more inforiuation, and of greater va- 
nety and interest than formerly. We can- 
Dot say, that the encouragement we receive 
from the subscribers to the Local Courts 
Gazette is such as we could wish, whilst, on 
the other hand, the Law Journal list is 
largely and steadily increasing. The falling 
off in the business of Division Courts, and the 
fact ♦hat its oflBcers now as a rule thoroughly 
understand their duties, and the practice 
tas become well settled, may account for 
the want of a general increase to the list of 
subscribers to the former publication. 



An unsuccessful attempt was made some 
«hort time ago in our Court of Queen^H Bench 
^ establish the legality of a marriage be- 



tween a coloured man named Harris, a slav^ 
in Virginia, with another slave there, in the 
year 1825. The marriage was performed hj 
a Baptist minister, with the usual ceremony, 
and with all the formalities practicable to 
make it binding, but without a license, which' 
slaves could not obtain. They lived together 
as man and wife until 1838, Harris having a 
house of his own in Richmond, and working 
at his t||ide as a painter, paying his master 
for his time, as was customary. In 1838 he 
escaped to New York, where he married 
another woman, while his wife remained in 
Richmond, and was again married there. It 
was proved that by the law of Virginia, until 
the last five years, slaves were incapable of 
marrying: that to constitute a strict legal 
marriage between free persons a license was 
essential ; but that slaves could not obtain it 
or in any way contract a legal marriage, being 
regarded by the law as property, not persons. 

It was contended thaft the parties haying 
done all in their power to make their marriage 
binding, it must be held valid here, the only 
impediment to its validity in Virginia arising 
from the law of slavery, which our law could 
not recognize ; but the Court held the validit7 
of the marriage must, according to the general 
rule, be determined by the law of the country 
where it was celebrated, the parties not being 
British subjects. 

Such a case is not likely to occur again, and 
its only interest now, is as a reminiscence of 
the pa^t, and as exemplifying a general rule 
of our law, and one which must be upheld, 
although in particular cases it may work an 
injustice to innocent persons. 



We devote much space in this number to 
the judgments delivered by six of the judges 
of the Court of Error and Appeal in the cele- 
brated Goodhue case. The case will be re- 
argued before a fuller Bench on the 11th 
March, and further authorities will probably 
be cited pro and con. ' Our readers having 
now thejudgments already given before them, 
will be able to form their own opinions as to 
the merits and law of the case. The result 
which we should most like to see would be 
the disallowance of the Act by the Governor- 
General. This, however, is not thought 
likely, and if not done, this extraordinary 
piece of legislation, which has caused so much 
litigation, will, in all probability (whichever 
way the Court of Appeal may decide), be 
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Tentilated in £!ng1and, not, we apprehend, to 
the credit of those who were concerned in 
passing the Act 

We direct special attention to the judgment 
of Mr. Justice Gwjnne, who has originated a 
new theory, viz : that the act does not suffi- 
ciently show that the Legislature intended to 
affect the interests of the grandchildren. If 
he should prove correct in this view, which he 
supports by a most able and ingenious judg- 
ment, it will be a "facer" to the promoters of 
the bill ; and the result would be sufficiently 
disappointing to those who have in other 
respects engineered their own interests so 
successfully. The Chief Justice, who does 
not agree with Mr. Gwynne, deals with the 
subject in his own peculiarly incisive manner. 

We are indebted to our enterprising corres- 
pondent at Halifax, Mr. Meagher, (Blanchard 
and Meagher) for an important decision in In- 
solvency. Mr. Justice Ritchie seems to have 
followed the current of authority in England, 
though agreeing with the view of some of the 
judges there that the result of those cases is 
not so satisfactory as might be desired. We 
are not aware of any decision in our Courts on 
this point McDonald v. Mc Galium^ 1 1 Grant, 
469, came near it, but is not an authority on 
the question decided in the Nova Scotia case. 

We view with envy the gold-begetting list 
of legal notices in "the oldest law journal in 
the United States," The Legal Intelligencer^ 
of Philadelphia. So famous is this paper, that 
we understand the correct pronunciation of its 
name is an unfaiUng test of whether a man is 
intoxicated or not In one of the late weekly 
issues we count some 170 official and semi- 
official advertisements — the columns of this 
paper being the authorised medium for pub- 
lishing such information to the public* 
Attempts are being made by other journals 
to have a partition of this privilege, but they 
are sturdily anathematised in the " leaders" of 
the official favourite. It has often occurred to 
us that there would be more sense in official 
notices, &c., being published in this Journal 
rather than in an Official Gazette, which is 
read by none who can avoid it 



Many men, many minds — many judges, 
many judgments. In Illinois, the judges in 
one Supreme Court held that the maxim of 
independence, ^*all men are created equal,*' 
does not extend to women, and that by virtue 



thereof, or of anything else, they have do 
right of suffrage. In the same State, another 
Supreme Court decides that this maxim does 
apply to vagrant children, so that a statute 
providing for the rescue of such "little wan- 
derers," and the committal of them to a 
reformatory school is unconstitutional, and a 
"tyrannical and oppressive" infringement 
upon the liberties of the citizen. In effect, 
therefore, juvenile vagrancy receives judicial 
sanction, and the state is pofverless to protect 
and save destitute minors and orphans I We 
thought ^^ Salus populi suprema lex^ 



DIVISION COURT LEGISLATION. 

We regret to say that the Provincial Legis- 
lature has passed an Act making some altera- 
tions in Division Court practice, which, from 
all we can learn, is ill-considered and in- 
judicious; but as we have not yet seen the 
Act as amended, wo. do not speak with confi- 
dence, and shall refrain from further remarks 
until we have had an opportunity of examining 
it • We can only say that the introducer of 
the Bill was apparently so disgusted with the 
mutilation it received in the House, and the 
lengths to which the principle he was intro- 
ducing as to the allowance of others than law- 
yers conducting cases in Court was being 
pushed, that he desired when it was too late to 
withdraw the Bill. We can well believe that 
even a well conceived change in the law may 
be very easily spoiled in its passage through 
the House, when every member, legal or lay, 
thinks himself competent to give an opinion 
upon what he supposes such a simple matter 
as Division Courts. The want of knowledge, 
however, of many of them on this subject 
is only exceeded by their assumption of it, 
and the unfortunate part of it is that the result 
of their dabbling is often to make changes 
which, though perhaps harmless enough in 
some respects, tend to interfere with the har- 
monious working of a system carefully and 
thoughtfully devised and revised by clear 
heads, thoroughly trained in the theory and 
practice of these Courts. 



REPLEVIN — GOODS IN THE CUSTODY 
OF THE LAW. 

An important point has been decided in 
Chambers by Mr. Justice Gwynne on the law 
of replevin, which it is desirable should be 
made public as soon as possible. It came up- 
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on an appeal from a decision of the Clerk of 
the Queen's Bench, who had refused an order 
for a writ of replerin against a guardian in 
insolvency on the ground that no such action 
would lie under the second section of the 
Replevin Act It is very seldom that an 
appeal from Mr. Dal ton's ruling is made, and 
more seldom when made is it successful ; this 
one may, therefore, be noted as the exception 
which proves the general soundness of his 
decisions ; and as to this point, it has, we 
believe, hitherto been supposed, amongst the 
profession, that the law was as laid down by 
Mr. Dalton. 

We do not intend at present to state the 
facts of the case in full, as it will shortly be 
reported; but the point decided is simply 
that goods in the possession of a guardian or 
official assignee in in8'>lvency are not in **the 
custody of any sheriff or other officer^^ within 
the meaning of Sec. 2 of Con. Stat. cap. 29. 
In other words that goods may be replevied 
from a guardian or assignee in insolvency, 
notwithstanding the second section of the 
Replevin Act 

The reasons which the learned Judge gives 
for his opinion, in a very elaborate judgment, 
are to our minds conclusive, notwithstandinz 
the apparently comprehensive words of the 
section ; but we cannot at present state them 
at lengjth. He holds, however, that the term, 
"sheriflT or other officer," means a sheriff, or 
such an officer as his deputy or bailiff, or a 
coroner, "to whom the execution of such writ 
of right belongs;" and that what is declared 
by the statute not to be authorized is the 
replevying the goods which such sheriff or 
other officer shall have seized under or by 
virtue of the process in his hands ; and that 
whin the goods are delivered to the guardian 
or assignee, in discharge of the sheriff, the 
former holds them, and has only a right to 
detain them, on the supposition that they are 
the property of the insolvent, which supposi- 
tion, however, their true ownef has a right to 
prove to be false, and take the goods as his 
own. 

There can be no doubt at least of this, that 
this view is the one most consonant with prac- 
tical justice ; if the law be not as stated, incal- 
culable injury might arise to the true owner, 
without any possibility of redress, and with- 
out doing any good either to the insolvent or 
hii creditor!. 



LAW BILLS OF THE SESSION. 

Among the Acts passed this Session is the 
following. We shall publish some more next 
issue. 

An Act to make Debts and choses is action 
assignable at Law, 

m 

Her Mnjesty, &c., enacts as follows: — 

1. Every debt and chose in action arising 
out of contract, shall be assignable at law by 
any form of writing, but subject to such con- 
ditions or restrictions with respect to the right 
of transfer as piay be contained in the original 
contract ; and the assignee thereof shall sue 
thereon in his own name in such action, and 
for such relief as the original holder or as- 
sitrnor of such chose in action would be en- 
titled to sue for in any court of law in this 
Province. 

2. The bonds or debentures of corporations 
made payable to bearer, or any person named 
therein or bearer, may be transferred by de- 
livery, and such trausfer shall vest the pro- 
perty of such bonds or debentures in the hold- 
er thereof, to enable hiili to maintain an action 
thereon in his own name. 

3. ** Assignee " shall include any person 
now being or hereafter becoming entitled by 
any first or subsequent assignment, or any 
derivative or other title, to a chose in action, 
and possessing at the time of action brought 
the beneficial interest therein, and the right 
to receive and to give an effectual discharge 
for the moneys, or the charge, lien, incum- 
brance or other obligation thereby secured. 

4. The plaintiff in any action or suit where 
the assignment is required by this Act to be 
in writing, may claim as as.signee of the origi- 
nal party or first assignor, setting forth briefly 
the various assignments under which the said 
chose in action has become vested in him ; but 
in all other respects the pleadings and pro- 
ceedings in such action shall be as if the ac- 
tion was instituted in the name of the original 
party or first assignor. 

5. In case of any assignment of a debt or 
chose in action arising out of contract, and not 
assignable by'delivery, such transfer shall be 
subject to any defence, or set-off in respect of 
the whole or any part of such claim as existed 
at the tirje of, or before notice of the assign- 
ment to the debtor or other person sought to 
be made liable, in the same manner and to 
the same extent as such defence would be effec- 
tual, in case there had been no assignment 
thereof; and such defence or set off shall apply 
between the debtor and any assignee of such 
debt or chose in action. 

6. In case of any assignment in writing as 
aforesaid, and notice thereof given to the 
debtor or other person liable in respect of a 
chose iy action arising out of contract, the 
assignee shall have, hold and enjoy the same^ 
free from any claims, defences or equities 
which might arise after such notice as against 
his assignor. 
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7. This Act shall not be cofij^rued to ap- 
ply to bills of exchange or promissory notes. 

8< This Act shall take effect on, from and 
after the first day of April next, and shall not 
affect any suits or proceedings heretofore 
taken or pending. 

^— - ■ ■ ■ -II.— — . I I ■■ -■■ ■ ■ ■■ 

MAOISTBATES, MUNICIPAI., 
INSOLVENCY & SCHOOL LAW. 



HOTES OF NEW DECISIONS AND LEADING 

CAS HIS. 

Road— Dedication. 

A road had for more than fifty years been 
used as the road between the tuwnslnpa of 
York and Vaaghan, the origioal road allow- 
ance being to the north of it, and this road 
being in fact wholly within the township of 
York and part of lot 26. The owner of the lut 
bad b^en indicted for closing up this road 
and convicted in 1870;. and the corporation of 
York then passed a by law to close it, reciting 
that there was no farther necessity for it by 
reason of the road allowance. 
Btldy there being in the facts above stated sufB- 
cient evidence of dedication and acceptance of 
this road as a highway, that this was a road 
dividing different townships, over which the 
County Council only had jurisdiction ; and that 
the by-law therefore was illegal. 
Saeh a rouJ need not consist of an original 
allowance, but may be acquired or added to by 
purchase or dedication. 
Quart, whether any one can add to a public 
allowance ^r road by dedication, so as to 
\ to compel the local authorities to repair it. — 
In re McBride and The Corporation of the Towff 
%hip of York, 81 U. C. R. 865. 

Altbbation of school sections. 

While an application to quash a by-law, No. 
260, altering the boundaries of school sections 
15 and 16, was pending, the corporation pass- 
ed a by-law. No. 268, to remove doubts in re- 
gard to the former by-law and to confirm it 
but so worded as to leave it doubtful whether 
it was not in effect an independent by-law 
defining the limits of these sections. The first 
by-law was quashed, and an application was 
then made to quash this last by-law. It appear, 
ed, on shewing cause, that it bad been repealed 
The Court, under the circumstances, quashed 
the by-law, notwithstanding its repeal ; for the 
repealing by-law being, in effect, a by-law 
making an alteration in school sections, it could 
not take effect until W\h 25th of December fol- 
lowing, and it was slated that the frustees of 
section 16 intended to act under this by-law to 
be repealed. — Patterson and the Corporation of 
' the Tovnahip of Hope, 31 U. C. R. 360. 



iMSOLySSICT — RrmOYED A8«IONltV. j 

J. was appointed official assignee of B under 
the Insolvent Acts of 1864-1866 Alter the 
lD8i)lvent Act of 1869 came into force, the i 
creditors removed him and app<iinted atoother 
assignee in his place. Before his removal, J. 
rendered an account of his receipts and (^ 
burseuients, with which the creditors were 
dissatisfied, and presented a petition to the 
Judge to examine the account, to settle and 
adjust it, and to order J. to produce the booka, 
papers, aud Touchers of the estate, and to pay 
over all moneys which might be found to be in 
his hands. The Judge held that the assignee, 
having already rendered an account, must be 
taken to have " fully Recounted " within the 
meaning of the Act of 1864; that he had no 
jurisdiction over the removed assignee under 
that Act ; and that he could not proceed under 
the Acl of 1869, as the relief sought was nets 
" matter of procedure merely," and he diamiee' 
ed the petition : 
Held, on appeal, 1, that the summary remedies 
given by the Act of J 869 are applicable to 
assignees appointed under the Acts of 1864- 
18t>5; 2, that the Judge had jurisdiction even 
under the Act of 1864 to examine into and 
decile upon the correctness of the items of sn 
assignee's account, and to adjust such accuant; 

3, that this jurisdiction exists over a removed 
assignee until he has " fully acconnted *' fur hie 
acts and conduct while he remained assignee; 

4, that an assignee has not fully accounted 
within the meaning of the Act by rendering 
an account merely, but' that the expression 
necessaril}' means accounting and paying over; 

5, that the " duties" of an assignee are to con- 
form himself to the law ; and the perfurmanoe 
of these duties may under either Act be snm- 
marily enforced by the Judge, and a removed 
assignee remains subject to this jurisdiction 
until he has fully accounted for his acts and 
conduct while he remained assignee. — In rt 
BotHford, 22 U. C. C, P. 65. 

Bt-law to closb and sell road allowance. 

A township corporation passed two by-lawi, 
one. No. 149, providing that certain original 
allowances for roads described should be closed 
and sold by auction on a day named, due notice 
being first given ; the other, No. 146, was to 
close up that portion of the original allowance 
for road between lots 32 and 83 in the fourth 
concession, lying north of the centre of the 
said lots (which forms the northerly boundary 
of Freeman's land, and south of the land own- 
ed by C. B. and T. K., the applicants,) and 
comprising that portion of the said road allow- 
ance dividing the seven acres of land belong- 
ing to'the heirs of the late M. C, and now 
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oocapied by Mrs. Joice ; and to sell the same 
to Mrs. Joioe at a price named. 
Bdd, as to bj-Iaw 145, upon the contradictory 
affidavits set out ia the report, that the objectii>n 
for want of the necessary notices before passing 
such by-law was not sustained, there being 
also the fact that the applicants were heard 
several times in opposition to the by-law, but 
never raised this objection. 

2. As to both by-laws, that it was not objec- 
tionable to provide for selling, as well as fur 
closing up the allowance. 

3. Nor as to by-law 146, that it provided for 
closing and selling the allowance by public 
auction, withont providing for the rights of the 
owners of adjoining lauds, for it was shewn 
that such owner became the purchHser. 

Semb'e, that it might be sufficient to offer the 
old allowance at the auction to ^he owner of the 
adjoining land, and on his refusal to proceed 
with the sale. 

As to by-law 146, it was objected, that it pro- 
Tided for the sale to Mrs. Juice, while it shew- 
ed on the face of it that the adjointni^ land was 
owned by others. It appeared that M. C. had 
died intestate, leaving children under age, and 
that Mrs. Joice was his widow. M. C. was not 
shewn to have been the owner, except by the 
statement in the by-law, and Mrs. Joice swore 
that she had owned the land for five years. 
SelJ, that this objection failed. Held, also, 
that the road closed up by this by -law was 
iufficieiitly described. It ^as objected also, 
that the notice of the intended passing of this 
by law described it as a by-law for closing up 
and selling the original allowance between lots 
82 and 38, while the by-law as parsed was to 
close up only a small portion of it. Heid, no 
objection. — In re Baker and Kennedy and The 
Corporation of Tp. of Saltfleet, 81 U.C. R. 3S6. 

iKSOLVENCr — SCUBPULB OF DEBTS. 

To an action of covenant in a morgage to 
pay money, defendant pleaded that, becoming 
ins<»lvent after execution of the morgige, he 
made an assignment; that plaintiflTs claim was 
known as that of the '* Wood Estate,*' and was 
so described in schedule submitted to the assig- 
nee and creditors ; that plaintiff resided abroad, 
and was represented in Canada by.M., who had 
notice of the appointment of said assignee; 
that on the expiry of a year defendant obtained 
his discharge absolntely, by which he was dis- 
charged from plaintiffs claim. 

Beplieaiion, that the order for discharge was made 
before 1st September, 1869. and that plaintiffs 
name was not mentioned as creditor in any 
schedule, and his claim was never proved 
against defendant's estate. 



Rejoinder, that plaintilfs claim was known 
that of the " Wood Estate" (plahitiff represent- 
ing and being entitled to said estate) and was 
so entered in the schedule filed by defendant 
with assignee, and that plaintiff was represent- 
ed by M., who had notice, ^c. 

Held, on demurrer, rejoinder good. — FarrtU T. 
O'Neill, 22 U. C. C. P. 81. 

IIltiHWAT. 

By 9 Vic. ch. 88, sec. 23, the road in qnM- 
tion, for:an injury resulting from the disrepair 
of a portion of which, passing through defend- 
ants' incorporated limits, they were sought to 
be made liable, was placed under the control 
and management of the Board of Works, and 
by 18 & 14 Vic. ch. 16, Government had power 
to divest the Board of Works of such control 
by proclamation in the " Provincial Gazette," 
whereupon the road again came under the 
crntrol and management of the local mnnici' 
palilies in which it was situate. In 1851 the 
County Council by by-law assumed the road 
under the Municipal Corporation Act, and kept 
it in repair until 13:^8, when they repealed the 
b3'-law. From that time down to the occurr- 
ence of the accident which caused the injury 
complained of, a period of twelve years, the 
defendants undertook the duty of repairing the 
road which was wichin their limits. 
Held, that it was to be presumed that the board 
of works had been ii« due form of law divested 
of all control and management of the road, and 
that the piece in question had properly passed 
under the jurisdiction of the defendants, and 
that they were bound to keep it in repair.— 
Inoin V. The Corporation of Bradford, 22 U. C. 
C. P. 18. 



SIMPLE CONTRACTS & A.PPAIES 
OP EVEKY DAY LIFE. 



NOTES OF NEW DECISIONS AND LEADING 

CASES 

Sale of Goods. — Statute of Frauds. 

Plaintiff entered into a verbal agreement 
with defendant for the purchase of a piano at 
a certain price, and upon certain terms of 
payment, defendant agreeing to guarantee that 
the instrument was then free from defect and 
should so connnue for five years, and that in 
case of its becoming defective within that pe- 
riod, defendant would, upon plaintiffs returning 
it within chat time, refund the purchase money: 

Held reversing the judgment of thtt County 
Court, a contract not to be performed within 
a year, and therefore void under the Statute of 
Frauds, as not reduced to writing. — NicJutlU T. 
N^dJuinier, 22 U. C. C. P. 48. 
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DXCLARATION or PARTNERSHIP. 

Section 6 of 83 Vi«. ch. 20 0., by which the 
declaration of the names, die. of a partniship 
required to be filed under that Act is made 
incontrovertible, does not apply to the case 
of a penal action brought against a member 
of the firm for neglecting to file such decla- 
ration. The preamble and general tenor of 
the Act shew that it was intended for cases 
in which a claim is made against the firm* 
or in which the partnership is concerned. 

Where, therefore, such declaration was filed 
on the 6th July, 1 87**, and stated that the par 
ner^hip existed since the 2:{rd of August, 1869 
Eeld, that it was competent for defendants to 
prove that in fact it was not formed until the 1st 
July, 187", so that the declaration was filed in 
time — CuMidy qui tarn Henry ^Zl IJ.C. R. 345. 

Master and Servant — Nromgencb. 

The plaintiff was in the employment of one 
C, a contractor with the defendants for building 
fences along their line. C, as a matter of con- 
venience to him, was permitted by defendanfg 
to carry his tools on their trains, and was 
thus taking two crowbars from Port Hope to 
a point on the line where his men were a^ 
work. As the train passed the spot 0. dropped 
one bar out, and the bag<rage master pitched 
out the other, which struck and injured the 
pirtintiff. C. swore that it was his business 
to put the bars on and take them off the 
car, the bag^ge man having nothing to do 
with him nor any right to meddle with his 
tooU. nor did he ask him to put the bar out 

Eild that defendants were not responsible for 
the injury, for the baggage man was not acting 
as their servant or in pursuance of his employ- 
ment. — Cuiminghnm v. 7%« Grand Trunk 
RaHnoay Co, of Cattail, 31 U. C. R. 850. 

IVBOLVKKCT — DrBT 0& DVMAGRS. 

The insolvent, a miller, agreed to grind 
wheat for the claimants, and to deliver to 
them a barrel of flour of a specified quality for 
BO rannj bushels of wheat, and be thus became 
Ii>ib!e to deliver to them 95o barrels of flour, 
as the equivalent for wheat received by him 
and made away with. 

IleU, that this was a bailment only of the 
wheHt, which remained the claimants*, to the 
insolvent: that such bailment was determined 
by the conversion of the wheat, so that the 
clninmnt;} might maintain trover for it either 
as wheat or as flour if ground : that they might 
waive the tort and sue for the value of the 
goods when they should have been delivered ; 
and that the claim therefore was provable as 
being a debt within the Insolvent Act, not a 
claim fsT unliquidated damages. 



Held, also that a claim for compensation ai 
to a certain number of barrels which turned 
out not to be of the quality agreed for wu 
clearly a claim for anViquidated damages, and 
could not be proved. — In rt Williams, an IntoU 
vent, 81 U. C. Q B. 148. 

Justice cf the Peace— False Abbbst. 

An information for perjury, contained in 
three depositions prepared by counsel, was 
laid before two justices of the peace before 
arrest. After the arrest no oxarai nations were 
made of witnesses, nor did the accused confess; 
yet he was committed to jail, there to be kept 
till discharged by course of law. The accused 
was discharged on habeas corpus, and after 
wards for want of prosecution. Action ia 
daoiages against the justices for $5,000. Held, 
reversing the judgment of Supei ior Court, thst 
the commitment not being base'l upon infor- 
mation reduced to writing before the magis- 
trates, was null, and that the magistrates were 
responsible for the false arrest. Judgment for 
$100 and costs. ( XIaokay, Berthelot, Beaudry, 
JJ ) — Laeombe v. Sle. Marie st al, 1 Rev. 
Grit. 474. 

Permit. 

A statute providing that no person shall sell 
intoxicating liquors without a permit, to be 
granted by the county judge, if on appiici- 
tion he shall be satisfied that the applicant is 
a person ** of good moral character," and that 
certain other requisites of the law are com- 
plied with, is constitutional. — In re Thomas U. 
Ruth, 10 Am. Law Reg 767. 



CANADA REPOBTS. 



ONTARIO. 



COURT OF COMMON PLEAS. 

Palmer y. Baker. 

Insolvency — Failurt to seheiule debt— Pleading. 

To an action on a guarantee, defendant pleaded his insol- 
vency and issne of an attachment, and that, not having 
procured assent of creditors, he did, after a year from 
date of issue of attachment, apply to judge for dischaiSSi 
which was absolutely granted aftdr hearing defendant 
and creditors. 

Repliontion, that defendant, before making of order of 
discharge, did not schedule plaintiffs claim, nor did he 
by a supplementary or any list of creditors, previous to 
making of said order, set forth plaintiff's claim, ^^'^ 
was not, in fact, ever furnished to the assignee or proved 
against defendant's estate : 

Held, following King v. Smith, 19 C. P. 31», and reversing 
the judgment of the County Court, replication good. 

r 2 U. C. C. P. 69.] 

Appeal from the County Court of the County 
of Hastings. 

The declaration was on a guarantee by defen- 
dant of a note of one McQee, pnyable to defen- 
dant in five years; breach, non-payment by 
McQee or by defendant 
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riea — Setting up the insolvency of defendnnt 
tnd i^>^ue of iittHcbment under the Act of 1864, 
and that defendant, not having procured nssent 
of creditors, did, nfrer ono year from date of issue 
of aitHchmeDt. apply to judge for dischnrge after 
notice given of Li'* application, as prei'crihcd by 
the Act. and the Judge, after bearing defendant 
and objecting creditcrs, granted an absolute dis- 
ebitrge. 

Rtplication. — That defendant, before making 
of order for dii^charge. did not mention and set 
forth bis liability tu phiiutiff for the claim sued 
OD in any statement of bis affiiirs, nor was the 
claim of the plaintiff t^he wn bj any supplementary 
list of creditors, or any list of creditors furnished 
by defendant previous to the making of the 
order, nor was the claim of ihe plaintiff ever 
farui^hed to the assignee of defendant's estate, 
or proved against the estate of defeiidaut. 

This replication was demurred to, and judg- 
meut given thereon against plaintiff, who there- 
opon appealed. 

Btll, of BelleTille. for the appeal, cited Kiig 
T. Smith 19 0. P. 819; Moody y. Bull, 7 C. P. 71. 

0, D. Dickson^ contra, referred to and com- 
mented upon the Intjolvent Acts of 1864 and 
1865. 

HaqabtTs C. J. — In the'case of King v. Smith, 
in this Court, we had occasion to examine t be 
Statutes bearing on this point. That was the 
ease of an insolvent calling his creditors together, 
and thus mnking an assignment. It was replied 
that plaiutiff^s name was not mentioned in de- 
fenditni's schedule annexed to his deed to assign- 
meut, nor in any tupplementAry schedule, and 
the debt was never pruved againt(t nis estate. 

There, as here, the insolvent obtained bin 
discharge, on application, without the assent of 
bis creditors. It was held that a debt not men- 
tiuned in any acbi dule was not barred. 

It is unneceseary to repeat the very cogent 
reasons which we con&fidered to require the con 
Btruction we placed upon the Statutes. It has 
been attempted to di^1inguish the present case 
on the ground of this being a compulsory 
liquidation. 

The necessity for a schedule in the ease of 

eompulsory liquidation was discussed by us, and 

we think the opinion of the Court on that point 

was clearly expressed. As was pointed out by 

my brother Qwjnne, **Tbe only clause of the 

Act which givis any effect to any discharge is 

the 3id sub sec. of 9ih section, which provides 

for a discharge by consent in writing of the 

creditors. * * The effect of tl-is discharge 

is to free him from all liabilities, except such as 

trsapecially excepted, existing against him and 

provabie against his estate, .which are mentioned 

ftnd set forth in the statement of his affnirs 

SDnexed to the deed of assignment, or ((hewn by 

»ny supplementary list of creditors furnished by 

the insolvent previnas to such discharge, &c." 

Agnin, speaking of discharge without consent, 

either after voluntary assignment or compulsory 

uquidation, ** As a di^iobarge when granted has 

no cfffct under the Act, but that declared in 

nth-sec. 8. it is plain that the discharge obtained 

from the judge under 10 sub-sec. can have no 

renter effect than that obUined under sub- 

•eo. 8." 



My own view is most fully set out : *' When 
the insolvent applies for discharge a year after 
the attachment (not having obtained any oredU 
tors' assent, I think it can be answered by 
reference to the sub-seo 8 already^uoted, and 
that the insolvent can and ought to supply such 
list or schedule of creditors under the words, 
* which are shewn by any supplementary list of 
creditors furnished by the insolvent previoas 
to such discharge.' " It had been previously 
pointed out that sub-sec. 10 of sec. 9, must be 
read by the light of the preceding snb-seo. 8 
and 5. 

We do nSt feel at all pressed by the argument, 
apparently much relied on in the Court below, 
that ihe means of making out a schedule is taken 
from insolvent by the seizure of his books and 
papers. Access to them, if in the hands of ao 
assignee, oonld, we presume, at all times bo 
obtained either with the assignee's assent, or on 
application to the judge, who could readily see 
that no such difficulty should be interposed. 
The Statute, after directing the seixnre of every- 
thing under the attachment, allows the insolvent 
to come in in five days from the return and 
petition to suspend proceedings, and call a meet- 
ing of creditors, and by sub-sec. 16, sec. 8, he 
shall produce with such petition a schedule of 
his estate, and a list of bis creditors, with 
amount of debts, places of business and resi- 
dences, with particulars of negotiable paper, &o. 

No such difficulty was evidently anticipated in 
this proceeding, from the fact of all the papers, 
books, &c., being under seixure ; nor would it 
b^ anticipated by sec. 11, under which the insol- 
vent would apparently have to send notices 
of bis intended application for discharge to all 
creditors, <fro , in the Province. 

It is also said, in the case cited, as to a dis- 
ebar^re like the present, *' there would be a list 
of creditors prepared by the company, guardian, 
or subsequent official assignee, and on the exam- 
ination of the insolvent under sec 10, or at any 
other time up to the application for discharge, 
there would certainly be in some shape or other 
a list or schedule furnished by or supplemented 
and corrected by the insolvent coming within 
the construction of the sub-sec. 8." 

I can hardly conceive anything more objec- 
tionable in principle, or injurious to the rights 
of creditors, than to permit a debtor to obtain a 
general discharge from liabilities to creditors 
not named by him, nor stated as having any 
claim on his estate, and whose existence as such 
may be wholly unknown except to himself. 

In the 0480 before us, of a promise to guar- 
antee the payment of a note of another person, 
the transaction might possibly have never been 
entered in his book, and an assignee might know 
nothing of it. 

I attach no importance to the omission in the 
replication of any averment as to knowledge by 
the plaintiff of the insolvency proceedings. 

One of the many mischiefs which may bo 
caused by allowing a general discharge to a 
debtor without filing a schedule, or as to credi- 
tors not mentioned in a schedule, might be that 
a debtor might suppress the existence of heavy 
claims, and either make fraudulent or prefer- 
ential arrangements with the holders of such 
I claims, or influence the conduct of his known 
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areditoiti .by making tbem belicTa his d«bu to 
be moeh leas than they really were. 

I feel mach strengthened io the Tiews I ex- 
pressed io Kng t. Smith, by the argoment and 
consideration of this case. 

It woald be ranch to be regretted if a jast 
claim can be defeated on the state of facts 
admitted to exist by the demurrer to the repli- 
cation. 

I can conoeire a case where after attachment 
issaes, the insoWent may. for a lung time, either 
be absent or take no part in the Uistribation of 
his estate. A schedule of creditors must of 
course be prepared by the assignee fdfr dividend 
and other pnrposes. If the iosoWent petitions 
for his discharge, it may be that he may adopt 
it as his own, or frame his application so that it 
licfers to that as his schedule, and as the schedule 
cf the claims from which be seeks discharge. 
We think the ease of King t. Smith goTems the 
present 

We direct that the appeal be allowed, and 
judgment given in the Court betow for the plaintiff 
on the demurrer to the replication. 

If the defendant be advised that he can bring 
himself within the operation of the Statute, he 
may perhaps on the payment of all coata incurred 
by these prooeediogfi, be allowed by the' Court 
below to amend This however is, of course, 
only by way of suggestion. 

m 

GwTNRC, J. — As this is an apfpeal case, our 
decision in which is final, I hav« reviewed our 
obserrations in King ▼. Smith, which was not a 
case of compulsory liquidation, with a Tiew 
to a further consideration of the question 
now pointedly arising, whether a different effect 
choald be given to a discharge grunted by the 
Judge to an insolvent in compulsory liquidation 
than to that giTcn by consent of creditors ; and 
if, upon more natural reflection, I hi'l any renson 
to doubt the suggestions m>ide in King v S/n*ih^ 
I should not in this case have felt myself hound 
by that judgment ; but I see no reason whatever 
to Tary from anything there said as to justify a 
doubt that the effect of a discharge, however 
obtained, is the same in compulsory as in volun- 
tary liquidation. 

A debtor has no claim to exemption from pay- 
ment of all his debts in full, except in so Ur as 
the Act expressly declares he shall be discharged : 
for the effect of a discharge in any caxe, whether 
in compulsory liquidation, or upon a voluntary 
assignment, we must look to the Act, and to the 
Act alone. The only effect which it declares 
that it shall have is, that it shall discharge the 
insoWent from all liabilities which are mentioned 
and set forth in the statement of the insolvent's 
affairs Annexed to the deed of assignment, 
or, as the Act of 1869 has it, ** exhibited at the 
first meeting of creditors," or which are shewn 
by any supplementary list of creditors furnished 
by the insolvent previous to such discharge, and 
in time to permit the creflitor therein mentioned 
obtaining the same dividend as other creditors 
on his estate, or which appear by any claim 
subsequently fumioht>d to the assignee " U is 
contended that this sentence is inapplicable to 
the case of compulsory liquidation, as the insol- 
Tent in that ease is not required to furnish a list 
Mf creditors as he is in the case of a voluntary 
assignment. The answer to this argument U 
.that the section in ^rhich the words are found 



is expressly declared to apply equally to the ease 
of compulsory liquidation, as to that of voluntary 
assignment. But it is said the discharge there 
spoken of is one granted by content of creditors. 
True, but there is nothing in the Act to justify 
the idea that a dischnrga given by a judge 
can have any greater effect than that given by 
the consent of creditors, for the judge e-in only 
be called upon to give, after the expiration of a 
certain period, that which within the period the 
insolvent might have obtained by the consent is 
writing of his creditors. It is only ii^the event 
of the insolvent not having gotcen the consent of 
his creditors that the Statute gives the judi(t 
jurisdiction to give that which the creditors might 
have, but have not, given. It follows then that 
the act of the judge can only be o-extensive 
with that of the creditors, if by their consent 
the discharge had been obtained. Th^^re is not 
a syllable in the Act which gives to the discharge 
of the judge any greater effect, nor is there ia 
principle any reason why it shou'd have any 
greater effect, than that given to a discharge by 
consent of the creditors. It is said, further, 
that the lists spoken of are not required in com- 
pulsory liquidation. As!»ume that they are not 
t required ; what then? The Act m-tkes the dia^ 
charge or its effect, depend upon their being 
supplied : and if an iusolrent desires to be dis- 
charged, it is his interest^ if he is not required by 
the Act. to furnish the list without which be 
cannot get a discharge. The Act need not compel 
the insolvent to entitle himself to his discharge: 
it may leave that optional with him ; but it does 
provide him with the means, and if he negleots 
the means, he must blame him<<elf, and not the 
law, ir he cannot obtain an effectual discharge. 
I cannot understand why he should expect that 
a law passed for the purpose of securing equal 
justice to all creditors, should be construed so 
as to enable him to defraud certain creditors by 
suppressing their claims altogether. The law, 
as it seems to me. offers a premium to at' honest 
debtor furnishing faithfully a list of all his 
creditors, so that all may alike share in bis 
estate, by giving him a discharge from the 
claims of such creditors, so furnished, on his 
surrendering his estate, holding^ia terrorem over 
him, to compel him to be honest, the alternative 
that, in so f tr as he fails to do so, he shall not 
be discharged. 



Qalt, J., concurred. 



Appeal eiUowed. 



MoRab t. Toronto & NiptssiNO Railway Co. 

Railways — Government aid to—H Vic. eh. t sec. 5—" Con- 
struction" — Meaning. 

Held, that the defendants, who had eontranted raarely for 
the grading and fencing of a pnrt'on of their road bsfore 
the date speciled in sec. 3 of 34 Vic. eh. 2, were not dis- 
entitled to aid uoder that section, as having cnotractea 
for t^e constnution of suuh portion of their road. 

rSpecial Case, 22 U. C. C. P. 1] 

On the 1st of November, 1870, defendants 
made a contract with some person or persons for 
the grading and fencing of a portion of their line 
of road between Oxbridge and the Portage Road. 
On March 2nd, 1871, defendants contracted with 
plaintiff to build, construct, an 1 complete the 
same portion of the road, with the exception of 
the grading and fencing (previously oontraotad 
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f«p), at a specified rate per mile, to be paid for, 
OD the certificate of their engineer, aa the work 
proceeded, with the exception of 15 per cent , to 
be retained until three tnonths after the com- 
pletion of th^ contrftot, if the defeni'ints were 
entitled to cl'iim aid frotn the Qovernment of 
Ontario an ler the prorisions of tbe " Act in aid 
of Railways" (1871); bat if the defend \nti< were 
not 80 entitled, then said dedaotion of 15 per 
cent was to be paid by the defendants to the 
plaintiff in one month from the completion uf 
the contract. 

By this etatnte (3i Vic ch. 2) the Lieatenant- 
QoTernor in Council might authoriz? payments 
from time to time to any railway company of 
•nms not less than $2,000 nor more than $ 1,000. 
per mile, of any portion or portions of such 
railway, after report by the Oommidsioner ot 
Agrioalture and Public Works, that the Com- 
pauy had completed saoh portion of its mail, in 
respect of which payment w>is to be made, in- 
olndioK sidings and stations, within the period 
prescribed by its charter. 

Section 3 provided that no such authority 
should be given in respect of any portion of a 
railwAy for the eon^truefion of wkieh portion a 
contract had been entered into prior to the 1th diif 
of December, 1870, nor until satisfactory pro<if 
had been given that the capital and assets were 
safficicnt for the completion thereof within tbe 
appointed time. 

The question npon which the opinion of the 
Court wa4 sought, was whether the defendants 
were disentitled to ai 1 under the 2ivl section of 
the Act, in o<inseii<>ence of their contract for the 
grading and fencing of their road having hpeu 
entered into before the 7th of December, 1870. 

The whole argument turned on the meaninut 
of the word ** construction" as used in tbe 3rd 
section of the Act. 

T. M'int, for the plaintiff, referred to Webb t. 
Manchester and L^ds RadiDaif do , 4 M. & C. 
116; Oildart ▼. OUdstone, 11 Ea. 685; Birkt 
T. AUinon, 13 C. B. N. S 23 ; 31 Vic. ch. 41 ; 
84 Vic. ch. 2: 27 & 28 Vic ch. 121 sec 31, 
(Imp ); Gritnthan Ctm'il Co. v. Amberifate^ ^c, 
Railway Co., 21 L J Q B. 322. 

J. U Cameron, Q C, contra, referred to the 
meaning of the word as given in Johnson's 
and the Imperial Dictionary, also to xU Litin 
derivation, and the Greek equivalent therefor, 
both denoting a complete putting toj^ether, a 
finished, or **a goioz concern," in Lord Ciirns*8 
words, as cited in McCallum ▼. G. T R. Co,, 
SOU. C. 122. 

t 

Haqabtt, C.J., delivered the Judgment of the 
Court. 

Tbe point submitted for our decL^^ion on this 
somewhat singular contract is. whether the ftot 
of the defend irits havin^r oontractel for the grad- 
ing and fencing of this portion of the road prior 
to the d>iy named in this Act, viz , D.'cember 7th, 
1870. are disentitled to any assistance from the 
Government under the second section of the Act. 

Mr. Moss, for the plaintiff, was forced to argue 
that the fact of the Company having c>ntracted 
before the appointed day for any substantial part 
of the work, ahiolucely disentitled them to the 
beoffit of the Act. 

Tbe intention of the Legislatare seems very 
plsin. The expressed intention is to give aid to- 



wards the consirnction of railways to or through 
sections of the country remote from existing 
thoroughfares, or passing through thinly settled 
tracts, or leading to the Free Grant lerritTiry, or 
to th^ inland waters; but they at the same time 
provide ihat such aid was nut to be given to 
railways for the con<4tru3tion of which provi^don 
had been already made by contract prior to 
December 7th. 1870, the first day of the Session 
in which this legislation was announced and 
perfected. 

Where tbe constifUoHon of the road, or portion 
of roal, had been already provide 1 for. the Gov- 
ernment aid was not to be given. The f tct that 
a company had hucceeded io contracting^ for the 
grading and fencing of a pon'ion of a road can- 
not in our ju lp"oent amount to a contract fur the 
** construction" of such portion. A contract to 
"construct*' ten or twenty miles of a railway 
muHi mean to put such portion in a state t > be 
used as a rMiiway, and such a contract could 
never be fulfilled merely by grailing and fencing 
the line. 

A company might succeed in providing funds 
to grade and fence a portion, and then be utterly 
unable to do more. It seems impossible for us 
to hold that, being in that position on the 7th of 
December, 1870, they were diseatitled to aid 
under the statute Whether they should ohtnin 
such aid or not would be a matter for executive 
c jnsi leration ; ii is sufficient for us to hold, as a 
matter of legal construction, that they are not 
disentitled by the words of the Act. 

If a statute providei certain new regulations 
for the governance of railways, and then enacted 
that such provi;<ion8 should not apply **toany 
railway constructed. before the passing of this 
Act." we think the exceotion would certainly 
not apply to an undertaking;; which, before the 
Act. bat been graded and fenced with a view 
to making it ultimately assume the shape of a 
** rnilway." We think a narrow strip of land 
graded to a parti'*ular level, and fenced on each 
side, is not a *' railway," although by tbe ex- 
penditure of money it may fiually acquire that 
character. 

Ill the discussion of a case of some celebrity, 
Hanmersmith Railway Co. v. Brand. L. R 4 
H. L. 171, as to the right of compen«ation for 
dama(re to the owners of property effected by 
the working of a railway, but where no land is 
taken, the expression ''construction of a rail- 
way" was criticised, but it was in a sense diffi^r- 
ent'from this case, viz., as to the compensation 
for injuries to parties, &c. Lord Cairns says, 
** Parliament does not look upon the words 'con- 
struction of the railway,' or ' the execuHon of 
the works authorized.' as meaning the digging 
out so much land, the putting so much brick 
and mortar together, the makini; a viaduct or 
embinkment. or the mere structural aspect of 
the work : it loiks upon the railway as nn under- 
takioK. as a iiroing concern, if I may so call it, 
as a thing which is to be there for a certain 
•purpose and to fulfil a certain end which the 
Legislature had in view, &c." See also Mr. 
Justice Lush's words in the same case This 
oise is nuiced in McCaUum t. Grand Trunk 
Rulway Co . 80 U. C 127. . 

We think that the defendants are entitled to 
our juJgment. 

Judgment accofdingly. 
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CHANCERY. 



Prentice, and that he did not eTea kuow that 
they had wives. 



(BiporUd far the Canada Law Joubkal by T. Lanotoh, 
M.A., Student-atrLawJ 



Rb Cayrrhill * 

Quitii''^ Tides Act— Title by prescription— Evidence of 
length of possession —Notice to person holding paper title 
-Duds. 

A petitioner claiming title by length of possession must 
prove possession for the requisite length of time by clear 
and positive evidence, which should be of more than 
one independent witness. 

In such a case, a notice prepared and signed by the Referee 
should be served upon the person hiving the paper title, 
if he can be found ; but if not, evidence should be put 
in, both of search for him and his representative ; and if 
such search prove fruitless, posncssion should be shewn 
to have been long enough a^^inst him. even though he 
had no notice of such pos;iession 

A mortga^ more than twenty years old appeared upon 
the E^gistrar's abstract A discharge of this did not 
appear tv» have been registered, none was produced nor 
was any proof given of the mortgage ever having been 
discharged. It was stated on affldiivit that nothing was 
known uf the mortgagees, and that no demand had ever 
been made for the mortage debt, though nothing had 
been paid, and that no acknowied^eut had been given 
within twenty years or more. 

Eeldf that evidence should be adduced of search for the 
mortgagees or their representatives. That a single ex 
parte affidavit that no payment or demand has taken 
place, would not bar claims of mortgagees who could 
be served with notice. But if they could not be found, 
notice might be dispensed with after a great length of 
time, and satisfaction presumed. 

[November 20, \99».-Mowat, V. C] 

This was a petition by Thoa Ciiverhill, under 
the Act for Quieting Titles. The chain of title 
put in as a schedule to the affidavit of the peti- 
tioner, shewed the paper title to be in Oliver 
Grace, who purchased from the patentee in 1810, 
and appeared never to have parted with his in- 
terest. The next record was a deed in I8'J0 
from one Wm. McGinnis, whose title was not 
apparent, to one Meigham. In 1881 the pro- 
perty passed by deed from Meigham to R. W. 
Prentice; in 1833 by deed from Prentice to J arvis. 
As these three last deeds were not produced it 
did not appear whether or not they containeJ a 
bar of dower. In 1 828 Meigham gave a mortgage 
to J. Spragge and Wm. Hutchinpon. no discharge 
of which was registered. In 1839 Jarvis con- 
veyed to Michael Crawford through whom the 
petitioner claimed. From that time Crawford or 
those claiming under him had been in posses-* 
flion, and previous to Crawford's possession, the 
lands had been a state of nature or nearly so. 
The land of which the petitioner hid been in 
posses8i>n since 1863 was not an entire lot, a 
portion having been conveyed by Crawford to 
the Hamilton & Toronto Railway Co. in 1853. 
Crawford made an affidavit, stating that during 
his possession no demand had been made fur any 
part of the mortgage debt under the mortgage 
from Meigham to Spragge and Hutchinson: that 
he never paid anything on account of the same, 
Dor ever had given any written acknowledgment 
of the right of any person or persons, thereto 
signed by himself, or any person as agent for 
him : and that no demand was ever made for 
dower by the wives of McGinnis, Meigham or 

* We have nnearthe<f the following Judgment, which it 
appears has not yet been report ed, and publish it for the 
l>pae:it of practitioners The p oiuts decided are impor- 
tant, and the ^case is an auth ority with the Referee.— 
Bdb.L. J. 



MowAT, V. C. — To make out a title by pre- 
Bcription wh6re the proceeding is ez parity the 
evidence should be clear, strong and satisfactory. 
It should be by more than one independent 
witness, and should shew that the posseMsion 
was of the whole lot, as it had been decided 
in several cases in the Queen's Bench* that 
possession of part does not give a title by 
prescription to the whole lot. Unless the evid- 
dence for this purpose is dear, it should be given 
vivHL voce and before a judge. But the testimony 
of a single witne!*s in the loose and general terms 
of Michael Crawford's affidavit would never do. 

The rule hitherto acted upon, and which it 
seems most important to observe is to require 
notice to be given to the person having the paper 
tide, where a title is claimed in opposition to it 
by prescription, the notice being prepared and 
signed by the Referee. To dispense with the 
necessity of this notice there should b^ due 
search for the person having the apparent paper 
title, and it should be shewn by affidavit that 
nothing can be ascertained of him or his 
heirs. Here Oliver Grace appears as owner, 
and he or his family may be well-known, for all 
that appears on the papers. Inquiry about him 
should be made with such diligence as the case 
admits of, and as to his representatives. Amongst 
other things a search at the Probate office should 
not be omitted. 

If the search proves fruitless and is shewn to 
haTe been so, the possession sh ul 1 be shewn to 
have been long enongh against 1 i n, even though 
he had no notice of the posseesion \ or there 
should be proof of his having been aware thereof. 

There is no evidence of search for the following 
deeds, of which the names are pot in evidence 
and the evidence necessary to let in secondary 
p evidence at Nini Priut is necessary hero. I refer 
to the deeds, McGinnis to Meigtian, Meighan 
to Prentice, and Prentice to Jarvis. • 

Evidence should also be given to dispense with 
notice to Spragge and Hutchinson. Some one in 
Montreal, acquainted with the business people 
there forty years ago, can no doubt be found, 
who may know something of them. If they are 
dead search should be made in the Probate offioo 
for will or administration. 

If not a^certAined to be dead, and not known 
what has become of them, notice to them may 
be dispensed with, in view of the long time that 
has elapsed. A single ex parte affidavit that no 
payment or demand has taken place within the 
twenty years, is not alone sufficient to bar the 
claim of mortgagees who can be berved with 
notice. But if they cannot be served with notice, 
I may properly, I think, presume satisfaction. 

If these difficulties are removed, the certificate 
will be subject to any dower of .Mrs. McGinnis, 
to the taxes of 1868, and the particulars reserved 
by the 17ih clause of the Statute for Quieting 
Titles, as also to Crown bonds. 

• See Hunter v. Farr etoL, 23 U. C. Q. B. 8'24 ; Dwdat 
V. Johnston et al 24 U.C. Q.B. 550 ; Young et oL v. SUiott 
e( al., 25 U. C. Q.B. 334.— Kdb. L. J. 
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NOVA SCOTIA. 



SUPREME COURT. 



(Reported by W. H. Meaghbr, Esq., BarrisUr-at-Law.) 



In bs W. L. Dodgr & Co., Insoltvnts, axd 
Thomas Q. Budd« an Insolvent. 

Insolvency— Partners— Provitig on 'notes. 

Eddf on the bankraptcy of a firm, that promissory notes 
drawn by the firm in favor of, and endorsed by one of 
its members, do not entitle the holders who were cog- 
nizant of the connection of the parties, to prove against 
both estates, but tJiey may elect against which estate 
to prove. 

£eld, also, that proof may be abandoned before dividend 
paid. 

[Halifax, November 30, 1871.) 

In this case the Bank of British North Ameri- 
ca, at the time of the insolvency of W. L- Dodge 
& Co., ami of Thos. Budd, held a note made by 
the former, and endorsed by the latter in his 
individual character, he being a member of the 
firm of W. L. Dodze,& Co., of which the Bank 
was cognizant. The judge of Probate having 
decided that the Bank was entitled to rank upon 
the estate of the firm, and also upon that of 
Thomas Q Budd, for the full nmount of the debt 
dae that institution on the note above mentioned, 
an appeal was asserted by iVlessrs. J. T Gilchrist 
A Son, creditors of Budd, on the ground that 
the Bank had no right to rank upon both estates, 
but must elect on which to rank, and having 
proved against the estate of the firm, must be 
held to his election, and is precluded from prov- 
ing against the sepnrate estate of Budd, until his 
sep'irate creditors should have been pnid in full ; 
and, on the argument, their counsel relied on a 
rule to that effect which prevailed in England 
in cases of bankruptcy, and should prevail here, 
as he contended, in cases of insolvency. 

On the part of the Bank it was contended that 
the rule referred to did not extend to such a 
ease as this, and that if it did so in England, our 
courts were not to be bound by it in carrying 
out the provisions of the Dominion Insolvent Act, 
especially as English judges, who felt themselves 
bound by it, had characterized it as inequitable 
and arbitrnry, and the Legislature, in the English 
Bankrupt Act (24 & 25 Vic cap. 131 sec. 152) 
had introduced a difi^erent rule. It was further 
contended that, if the rule should be held to 
prevail here, the Bank, though its debt had been 
proved against the estate of the firm, has the 
option of abandoning that proof and resorting to 
the individual estate of Budd, as no dividends 
had been received, and in fact none had been 
declared. 

C B. Bullock for the appellants. 

Jamei Thomson for the Bank of British North 
America. 

BiTCHiB, J — The general rule of commercial 
law as to the application of joint and separate 
property of partners is, that the joint estate 
shall be applied to the joint debts, and the 
separate, to the separate debts, and the sur- 
plus of each reciprocally to the creditors 
remaining on the others ; and if this were the 
only rnle applicable to the case, the Bunk 
of B. N. America would be entitled as the 
ereditor of W. L. Dodge k Co., the makers 



of the note, to rank on the assets of the firm, 
and as the creditors of Budd, the endorser, on 
his individual assets, of course only to the extent 
of 20s. in the pound in the whole, from both 
estates; but in the case of bnnkrupt estates, a 
rule has been adopted by the EntiliHh oourtM that 
a creditor who had a joint and several security for 
his d^bt was not entitled to double proo^' ngainst 
the joint ond separate estates, wht-ther the 
debt was secured by the same or by two inde- 
pendent instruments. It is true, doubta have 
existed as to the extent to which the rule should 
be carried, and it has been fonnd difficult to 
assign very satiHfactory reasons for its adi>ptioQ 
in the first instance, and judges, who have felt 
themselves compelled to yield to this authority, 
have sometimes questioned its wisdom ; but, 
after a thorough investigation, it has received 
the sanction of the highest judicial tribunal of 
England in Goldsmid v. Cazenove^ 7 H. L Cns. 
785. That case was first argued before Knight 
Bruce and Turner, Lords Justices (See^z part$ 
Goldsmid, 1 DeO. & J. 283) who differed in 
opinion on the question. Knight Bruce. L J., 
after referring to decisions rt-cognizing the va- 
lidity of the rul«*, especially Bz parte Moxilt, 2 
Deac. & Ch. 419. and Ez parte Hinion. DeGex 
6^0, — the latter a case decided by himself as 
Vice-Chancelior under the authority of previous 
decisions, — uses this strong language: ^Thinking 
my.self now at liberty (as when Vice-Chancelior 
I did not) to decline being bound by Ez parte 
Moult and Vnnzeller, an I holding myself free to 
depart from Ez parte IJinton, I avow my opinion 
to be, that abstract justice, and the principles of 
commercial law, and general juri>'prudence are 
with the petitioners, and that the law of England 
is not opposed to them.'* In Ex parte Moult it 
had been decided ihat the h-dders of a bill, the 
inlorser and the acceptors of it being members 
of the same firm, were not entitled to double 
proof; and Ex parte flinfon, where three partners 
of a firm of six carried on a distinct trade by part- 
nership and indorse I a promissory note ma>!e by 
the six, which was di^icounted by a person who 
believed at the time thit the thtee were .part- 
ners in the aggregite firm, but the funds were 
distinct, it was held that the creditor was not 
entitled to double proof. Lord Justice Turner 
on the other band. recognize«i the authority of 
these cases as decisions of equal validity with 
their own. and having so long governed the 
practice of bankruptcy he would not venture to 
di^iturb them, and ad led if this must be dis- 
turbed at all. it should be by a higher authority, 
that of the House of Lords. 

On the case coming before the House of Lords, 
it was very fully argued by eminent counsel, and 
it was admitted by the counsel for the appellant 
that there could not be double proof, when one 
of the two firms on the bill consisted of a single 
person, who was also a member of the joint firm, 
as in the present instance, and Lord Campbell 
in his judgment said, ** I have come to the 
conclusion that Ez parte M'ult ought not to be 
overturned and the couQ-<el for the appellant 
have been unable to di'^tinguish upon principle 
between that case an i Ez parte Hinion I think 
Lord Justice Knisrht Bruce when Vice-tyhancellor 
properly deciiled Ex parte flinton, and he did well 
in considering Ez pa'-ie Moult as a sound aotho- 
rity:" — the other iavr lords ooncurred. I might 
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mention that the case of Ex parte Bank of Eng- 
land 2 Rose 82. decided some time preTiouiily 
if directly applicable to the case before me. 
There, U raves, Sharp and Fisher endorsed a 
bill to their partner. FiHher, who was a (lie'inct 
trader. a.od he ditiooanted the bill with the Bank, 
of EiiKltintl, the Bank reqairing and obtnioing 
hie endorsement, and thereby raising a oontrset 
for double secarity, yet it was held that the 
Bank was uot entitled to double proof, but 
most elect. 

The law being clearly established in England 
by these decisions, are our courts to be governed 
by it in carrying out the provisions of our Insol- 
vent Act? The rule in question is not one de- 
pending on legislation, but was estublisihed by 
Engii^ih ju Iges on principles supposed to be 
applicible to distribution of insolvent estates, 
an 1 it is as applicable to the Insolvent Act of 
1869 as to the Buikrupt Acts of England, 
though it is noi to be found enacted in either;' 
for the provisions of our act, referred to on the 
argument, dn not seem to me to touch the ques- 
tion. Section 66 certainly Jias no bearing on it, 
and section 61 does n 't refer to a case like this, 
where one creditor hns the joint security of a 
firm, and the several security of one of the 
partners for his debt, but generally provides for 
the distribution of assets where an insolvent 
owes debts both individually and as the member 
of a firm. 

The applicability of the rule to other ca^es th^n 
those utider, the Biinkrnptcy Act of England, 
came in q'lestion in Goldimid's eate, for there, 
while one of the entates \vvi become bankrupt in 
England, the other li;id been declared insolvent 
under proceedings in the nature of a bankruptcy 
in a foreign country, and it wis contended that 
the rule would not apply, hut the court assumed 
that the proceedings in the insolvency were in 
their nature aialog >us and tantamount to an 
English banl(ruptcy ; and it was held that the 
cast; was to be decided upon t^e footing of Eng- 
lish law The case of Rolfe and Bunk n/Autfral- 
asia V. Power, Silting S^ Co , L R 1 PC 27, 
is still more to the po:nt This was an appenl 
from a d^tcision on the InsiNent Act of Victoria ; 
and it wascontenled there.as in the present case, 
that the estates were to be ad ninis-tered un ler 
the insolvent l>iw of the colony, and under an 
Act which contains various provisions different 
from the Bankrupt law of Bnzland, espeo'ally 
in reference to the proof of joint and separate 
debts, and that the English rule, the adoption 
of which was urged on the court in that case, 
has been laid dowo without any consideration of 
its justice or exjiediency, and was most unjust in 
its operation Lord Chelmsford in giving the 
judgment of the court, page 47. said, '♦ too much 
reliance was placed upim the notion that the Co- 
lonial LeicisUture was impressed with a sense of 
the injustice of the rule prevailing in Bngland, 
and were determined to guard against it in their 
new code of insolvent law,*' but if this was the 
ease, **and it was the object of the Colonial Leg- 
islature to prevent the operation of the rule which 
they c msidered unju«t, it is hardly to be ima- 
gined that they w >nld have comuiittod their 
intention to the equivocal meaning of a few 
words in a sinfi^le section of the Act, it is just 
as reasonable to suppose, that knowing the rule 
establibhed in England, which is not founded 



upon any statute but upon general principles 
applicable to many other cases, thej did not 
intend to disturb it." The same rea«>oning 
applies to the case before me and under the 
Ruthority of the CHse I have referred to. I can 
arrive at no other oooolUHi on than that the B-ink 
of B. N. America is net entitled to double proof: 
but as no dividends have been received or de- 
clared, the proof on the joint estate of W. L. 
Dodge & Co., may be abandoned, and the Bank 
m>iy elect to resort to the separate estate of 
Buld. 

As the effect of my judgment is to reverse 
that of the judge of Probate and Insolvency, 
and the question involved is a new one under 
the Intjolvent Act, and the oontentioa of the 
appe'lant hivs not been wholly sustained, there 
should be no costs. 



ENGLISH REPORTS. 



COURT OF EXCHEQUER. 



KiNT V. Thomas. 

Bond — Penilty—Debt du* upnn a eontingtnev — ProwMi 
debt—Bjknkrupt Law Conaolidation Act, 18J!t9, $*. ITf, 
178. 

A debt due upon a contingencj ctn be proved in Bank- 
ruptoy under sections i77 and 178 of the Bankrupt i^w 
ConsolidUinu Ant, 1849, only if its value is capable of 
estimation. 

To a ddcli ration upon a bond the plea set out the coa- 
ditioii, whieh, after certain recitals, w%s declared t > be 
that if the dofend mt should, within six weeks after the 
de«th of B.P., obtiin t':ie transfer of £1.100 Consols, ths 
Bond shoaiil be void. The plea proceeded to allege that^ 
after the passing of the Baukraptcy Act, 1861, but before 
the p losing of tue Bankruptcy Act, 1869, the defendant 
becamo biiatcrupt. Tiie replication alleged that, at ths 
tiin^ of the Bankruptcy, uo breach of the condition of ths 
bond had htppen^d, and that the order of discharge was 
obtiined before six months after the death of K.P. 

Held, on demarrers to the plei and replication, that ths 
b;iukruptny of the defendant did not defeat the right of 
a'jtion on the bond, and that the plaintiff was entitled to 
JudgJient. 

[Ex. 18 W. B., 1143, June 9. 10 ] 

The plaintiff declared on a bon 1, dited 31st 
October. 18o7, for £1.0U0. The defendant 
plendeJ a plea settini; out the condition of the 
bond, which reoiteil that the defendnnt had 
afcreed with the plaintiff for the sale to him of 
£l,10i) Three per Cent. Consols, being one-tifth 
of £3 50v) Consols to which M>iry Ann, the wife 
of the defeuda'it. was entitled upon tlie death of 
her mother, E is ibeth Price, under the will of 
Robert Brown, deceased, which fifth part was, 
by a deed of a<«signraent of even date, assigned 
to the plaintiff, hii executors, administrators, 
anl assigns; and also recited that Mary Ann 
Thom-is might survive her husband, and refuse 
to confirm the a^ieignment, or thst the plaintiff 
might, through the default of the defendant or 
otherwine. never reaMse the benefit of the same. 
The condition was declareil to be that, if the 
defend tnt should, wirhin six months after the 
death of Riiz'ibeth Price, obtain the tran«fer of 
the s>iid fifth p'irt, or if the trustees of the sum 
of £>,50U Gonsolit, or the Khare of Mary Ann 
Thomas, should, within' six m mths of the death 
of Blistbeth Price, pay. transfer, or assign the 
said share to the plaintiff, his executors, ad- 
ministrators, or assigns, then the bond should be 
▼old. The plea proceeded to state that after 
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the making of the bond and the pASBing of the 
Bankruptcy Act 1861, but before the pHs^iii)]^ of 
the Biinkruptcy Act, 1860, and before Hction, 
the defrndHnt became bankrupt, and reoeiTed bis 
order of discharge. 

Demurrer. 

The replication alleged that at the time of the 
bankruptcy and dischiirge. do breach of the con- 
dition of the bond hnd happened, and that the 
bankruptcy took place and the order of discharge 
waa obtained before six months after the death 
ef Eliiabeth Price. 

Demurrer. 

R. V. Wtlliams appeared for the plaintiff. 
Hornt Paynt iiit the defendant. 

The following authorities and statutes were 
cited in the courae of the argument: — The 
Bunkrapt Law Consolidation Act. 1849. ss. 177, 
178; 8 & 9 Will. 8, c. 11,88; Metealfs. Han- 
ton, L R 1 E & I. App. 242; Warburg ▼. 
Tueker, 6 W. R 766; Cary r Dawon, 17 W. R. 
916; Ex parte Pickering, 17 W. R 88; Boyd^. 
Robin$^ 7 W. R 78; linpkina t. Thom>ta, 7. 
C B N.S. 711 ; Re The General Ettatee Company, 
Haetie'e eate, 17 W. R. 302; White y. 5«<i/y, 
1 Douglrts. 49; Aleop %. Price, i Douglas. 16U; 
Adk ne ▼ Farring'on, 5 H. & N. 686 ; Siundere 
T. Beat 1 3 W. R 1 60 ; Ez parte Barker. 9 V»*8fy, 
110; Wylh'ev Wilkea, 2 Uouglns. 610; Perkina 
Y Kemplaud, 2 W. Blackbtone, 1 106 ; Ez parte 
Marahall, 1 Mon. & Ay. 145; Altcood t Par- 
tridge, 12 B. Moore, 431 ; Stainea ▼. Planck, 
8 Trrm 886 ; Ex parte Thiatlewwd. 1 Roue. 290; 
Btmmon ▼. MiUer, 3 B & Ad. 696; Ex parte 
Day, 7 Vesey, 801 : Ex parte Finher, 1 Buck. 
188; Ex parte Miiert, 2 Dea. and Ch. 251 ; Ez 
parte Stmpaon, 3 Dea. and Ch. 792 ; Ex parte 
Barwia. 4 W R 106 ; J^x parte Brook, 6 De 
G. .M. & O. 771 ; In re WUlit, 4 Ex. 630 ; South 
Staffbrdahire Railway Company ▼. Bumatde. 6 
Ex }'2^; Starry J JJnrnea. 7 Enst, 4Hb ; Afudge 
T. Rowan. 16 W. R. 408; Brett t. Jaekaon, 17 
W. H. 682. 

Br AMWRLt. B. — The plaintiff is entitled to our 
Judgment. I express no opinion whether be 
will get the snm -of £1,000 as a matter of course, 
or whfther he will retoveronly the amount as to 
which he msy be damnified, or whether the b«nd 
is or is not within the statute 8 &. 9 Will 3. c. 11, 
s. 8 ; the plaintiff may get a parcel of the 
£1.1C0. and the sum of £1.000 may be strictly 
a peauity and not liquidated damages. But. 
however thnt msy be, in neither Ga«e is the 
bond brought within the sections 177 and 178 
1 think that the opinion which I eiprestsed in 
Warburg v. Tucker right Section 177 refers to 
«3ntingencie8 cnpable of valuation. If the Court 
cannot ascertain the vslue, it is not provable 
against the Bankrupt's Cutate. If the duriition 
of the mother's life were alone in question, a 
Tahie might be put upon it ; but there were 
other eontiiigencies. The defendant might ^ur• 
Vive his wife iind be entitled to the whole money 
as her repreuentative ; if the wife survived, she 
might cluim the whole, and refuse to assent to 
her husband's eonveyance. But if they both 
survived the mother, the hu!«band might file a 
bill for the pnyment of £1,100, end then would 
arioe the question of a wife's equity to a settle- 
ment. Suppose the bankrupt were to die worth 



£20.000, and Consols were to go down to £80, 
the wife might prefer to transfer the Stock, and 
thus fulfil the condition. When all these con- 
tingencies have been taken into sccount, how can 
it be said that the bond was provable in th« 
^fendunt*s bankruptcy ? No value could be set 
\ipon it; it was' not payable upon a contingency 
within sections 177 and 178 of the Bankrupl 
Law Consolidation Act, 1849. Judgment most 
be given for the plaintiff. 

Ch^nmrll. B — The plaintiff is entitled t« 
judgment, but after the opinion of my brother 
Bramwell it is unnecessary to give the grounds 
of my decision. 

PioaoTT, B —The plaintiff is entitled to Jndg> 
ment on the ground th:it the bond is not within 
itections 177 and 178. It must be a debt capable 
of valuation. The Legislature did not mean to 
fasten upon the Court a task impossible to be 
performed In whatever way the bond is viewed, 
the contingencies are too numerous *to allow it i% 
be valued. It is uncertain whether the whole or 
a part would be payable. The value could not 
be estimsted. The wife might want one-third 
to be settled on herself How can it be said thai 
the defendant was entitled to the whole amount 
of the stock T It was clearly not a debt capable 
of being valued ; anJ the authorities show that 
in arder to be proved in bankruptcy a debt must 
be capable of valuation. 

Judgment for the Plaintiff. 



CHANCERY. 



tloLLAND V. Hart. 

Mortgage — Priority — Notice— Common aolieitor—Fra'ud'-' 

Middfesex Registry. 

Certain lands in Middlesex were vested in a solicitor npoB 
trust to raise certain moneys by mortgage. In execu- 
tion of this trust he raised two sums of money, and 
mortgaged the lands to two peisons successively, with- 
out giving notice to the second mortgagee of the prior 
charge upon the property. He acted as solicitor for 
both mortgagees, and did not register eit .er mortgage 

. The second mortgagee subsequently registered his mort- 
gage before the first mortgagee had done bo. 

Held that as the common solicitor had actual knowledgs 
of the first mortgage at the time the second mortgage 
was executed, the second mort^H^ee must be deemed to 
have had like notice, and that his security, though re> 
gistered first, must be postponed to tiiat of the first 
mortgagee. 

[TJie Lord Chancellor— 2^ L. T. N. S. 191, July 10, 11, 1871.] 

This was sn appeal fmm a decision of the 
Master of the RoIIh. The fncts and argumente 
were fully renorted in the court belnw (24 L. T. 
Rep. N. S. 250 ) J^mes Hall a builder, being in 
embarrassed circumstances, vested certiiin lands 
in Middlesex in Mr. H G. Robinson, a solicitor, 
.upon rru!*t to rnxne moneys by mort};age. In 
execution of this trust Robinson raised two sums 
of money, and mortg-iged the lauds to Amelia 
MMrianne Leigh and Qeorge Sta^g successively, 
without giving notice to the latter of the prior 
chnrge upon the property. He acted as policit^jr 
for b'»th mortgagees, nnd did not register either 
mortgage. Th« second mortgigee subsequently 
registered his raortgflge beftire the first mort- 
gagee had done so. In the court below it waa 
held that the second mortgngee wan entitled te 
priority, the mere cnnifn'uctive notice which he 
bail obcrtined thrjngh the solicitor's knowledge 
of the existence of an earlier charge not being 
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saffioient to deprire him of the benefit which he 
bad obtained by registratiuo. 
Upon the appeal, 

Joshua Williamn, Q C, and Burget^ for the 
applicant, cited Le Neve. v. Z« Ifrve, Amhl 485 ; 
2 White <& Tud L. C. 28 ; Tumtall v. Trappm, 
8 Sim 3UI; Benhan v. Keaiie, 5 L T Rep 
N. S. 489, 3 De Q.. F. & J. 318; Buxkell v. 
BusheM, I Sch. & Lef. 90 ; Cheval ▼. Niehofs, I 
Strange, 664; Sheldan v. Coz, 2 Eden. 224; 
Davin v. Earl of Slrathmore, 16 Ves. 419 ; Nixon 
y Hamilton. 2 Dr. & Walsh, 364; Robinton v. 
Woodward, 4 De & Sm. 662 ; 12 L. T. Rep. 
N. 8 685: W or maid y M>iUtand, 13 W.R. 832; 
Etpin ▼ Pemherlon. 32 L T Rep 250, 346 ; 8 
De 0. & J. 547 ; Lee v. Green, 26 L. T. Rep. 
802; 6DeG., M. & Q. 155. ^ 

Southgnte, Q. C . nnl Eoeritf^ for the respond- 
ent cUtd^JoUand v. Stuinbrtdge, 3 Ves. 478 ; 
)ry^//« T. /'uZ/^w, 9 L T. Rep. N. S. 71 ; 3 DeG. 
J.'& S 59ii;' Hinev. D^dd. 2 Atk. 275; Sharps 
T. /b//. 19 L T. Rep. N. S 641 ; L Rep. 4 Ch. 
App 85 ; Chadwiek v Tar?irr, 14 L. T Rep N. 8. 
86: L. Kep. 1 Cli App 310; Kennedy r Green, 
8 My. & K 699 ; Atlerbury ▼. Willis, 27 L. T. 
Rep. 301, 8 De G.. M. A 0. 464; Wyatt v. 
Barwell, 19 Ves 485; Ilew'lt t. Loosemore, 9 
Hnre, 449; Z/orrf Forbes v. Denistnn, 4 Bro P. C. 
189, 19 L T. Rep. N S. 288; ATtfir^ow v. New- 
ton, L Rep. 6 Eq 135. 

The Lord Chancblloh (Ilatherley) — I cannot 
agree with the view taken by the Master of the 
Rolls in this ca.se The cn.se is, in my opinion, 
settled hy the authorities, and the only question 
ivhich has to be decided is, hid or had not Mr. 
Stagg (rhe second mortgagee) Ht the time he ad- 
Tance<l his money, notice of a prior incumbrance? 
Looking at the fucts, it is not easy to say. he had 
not. Now. it was settled in the case of Nine t. 
Dodd. and has been held in every case of a simi- 
lar kind aiiTce then, that it is not sufficient that 
the person having the second incumbrance in 
point nf date, should at the time have a mere 
easpiuion of an earlier incumbrance, but it must 
be proved that he had actual notice of it; but 
Buuh actual notice when clearly proved renders 
it fraudulent to attempt to obtain priority, when 
yoa are not entitled to it, by attempting to take 
advantage of the Registry Acts ; and where 
there is such nctunl frnud in the person regis- 
tering the second incumbrance, the first incum-'> 
brance, though unregistered, will not be post- 
poifed. The question remains, what is actual 
notice? Notice to the solicitor about the trans- 
action in question at or near the same time as 
employment of him by the client is clearly each. 
It is not incorrect to call such notice actual no- 
tice the client, for whatever notice your agen^ 
has, that notice must be imputed to yoa. There 
was in this case plain and distinct notice on the 
part of the solicitor at that time employed by 
Mr. Stagg. and this notice must be carried on 
to him No moral gailt is imputed to Mr. Stagg. 
Robinson, the solicitor, was also the trustee of 
this very property for the purpose of mortgag- 
ing it. Elall, to whom the property belonged, 
seems to have concurred in these mortgages, and 
Robinson then, in pursuance of his trusts, pro- 
oeeded to raise money, first from Miss Leigh on 
the 10th May, 1862; and on the 9th July he 
raises money from Mr. Stagg ; Robinson being 



then employed by Stagg as his solicitor. In 
that state of facts it cuJld not be argued that 
the solicitor had not at that time notice of the 
first incumbrance : that point has been raised in 
some of the caaes cited, but that question did 
not aiise here, for it was money being raised oa 
the same property and almost at the same time 
AS Mr. StHgg*s incumbrance. As to Kennedy ▼. 
Green, that was a case where the solicitor was 
himself the author of the fraul which affected 
the title, and the fraud was committed under 
circumstances apparent on the face of the deed^ 
which would have ezcite<i the suspicions of a 
professional man. and hive led to inquiry. In 
Atlerbury t. Wallis, Lord Justice Turner, refer- 
ring to that case, meets it by saying. ** The case 
of Kennedy v. Green was much relied on upon 
the part of the defendant in the argument upon 
this part of the case, but I thought in Ilowilt t. 
Loosemore, and I ccmtinuB to think, that that 
case does not govern cases like the present la 
that case there wrs fraud independently of the 
question whether the act which had been done 
was made known or not. In such cases a9 the 
present the question of fcarid wholly depends 
upon whether the act which has been done was 
made- known or not " In Sharpe v. Foy, the 
case was like Kennedy t. Grern ; there was an 
express intent lo defraul. In connection with 
this, a point which I thought during the argu- 
ment might create a difficulty, does not seem to 
do so, when the facts are ex'imined. viz , whe- 
ther or not Robinson, being guilty afterwards of 
gross fraud, you could fasten upon him at the 
date of these mortgages any fraudulent intent T 
But I cannot see that this is possible, for though 
he neglected hi^i duty grievously, he was not 
then concerned in any fraud—at least so far ai 
appears from the evidence. I cvnnot adopt the 
view of the Master of the Roll^ as to the wife 
in the case of Le Neve v. Le Neve being a party 
to the fraud there practised, though the whole 
transaction was clearly fr.'iudulent from begin- 
ning to end. Lord Hard wi eke in that case said 
that a second purchaser with notice of a prior 
purchase getting his own purchase first regis- 
tered, was guilty of fniud, the design of those 
Acts being only to give parties notice who might 
otherwise, without such registry, be in danger 
of being imposed on by a [friur purchase or mort- 
g'tge. which they are in no dnnger of when they 
have notice thereof. There is no difference in 
the Registry Acts as to the point of notice. I 
hold that what the solicitor knows, the client 
must be clearly taken to know, unless the case 
can be brought within the principle of Kennedy 
T. Green. It has been argued that because an- 
other solicitor was employed by Stagg after 
these transactions, who, in fict, registered his 
mortgage, that ought to put Stagg in a better 
position, but I am unable to see how that can be. 
Being of opinion, therefore, that the authorities 
on this subject have been all one way, and that 
actual notice of Miss Leigh's mortgage by Ro- 
binson (Stagg*8 solicitor) has been clearly 
proved, Stagg himself must bo deemed to have 
had notice of it, and therefore cannot take ad- 
vantage of his prior registration. The decree 
of the Master of the Rolls mast, therefore, be 
reversed, and the chief clerk's certificate upheld, 
and Miss Leigh's mortgage declared a prior ia-^ 
eumbranoe to that of Mr. Stagg. 
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MIDDLESEX SESSIONS. 



Reo. t. Taylor and Smith. 

Conspiracy— Evidence. 

Prisoner* were indicted for conspiring to commit larceny. 
A sef^ond count charged an attempt to commit a larceny. 

The evidence was that the two prisoners, with another 
boy, were seen by a policeman to sit together on some 
door-step near a crowd, and when a well-dressed person 
came up to see what was going on, one of the prisoners 
made a sign to the others, and two of them got up and 
followed the x>erson into the crowd. One of them was 
seen fo lift the tail of the coat of a man, as if to ascer- 
tain if there was anythmg in the pocket, but making no 
Tisible attempt to pick the pocket ; and to place a hand 
against the dress of a woman, but no actunl attempt to 
insert the hand into the pocket was observed. Then 
they returned to the door-step and resumed their seats. 
They repeated this two or three times. There was no 
proof of any preconcert, other than this proceeding. 

Hdd, not to bs sufficient evidence of a conspiracy. 

Edd, also, not to be evidence of an attempt to steal. 

[26 L. T. N. 8. 75.J 

The prisoners were indicted for conspiring to- 
gether to commit larceny from the person of 
Her Mnjest^'s subjects. 

Another count in the indictment charged an 
attempt to commit a larceny. 

Moody for the prosecution. 

It was proved by two detective officers that a 
crowd was cotlected in the street, that the pri- 
fioners, witli another boy, were sitting on a duor- 
Btep ; that when a well-dre.ssed mnn or woman 
went to look into the crowd one of the prisoners 
nudged the others, whereupon two of tiiem rose 
and followed that person. In tlie cnse of a man, 
they were seen to lift his coftt-tnil, as if to ascer- 
tain if there was anything in his pocket; but 
they did not attempt to insert a band in the 
pocket. In the case of a woman, they went and 
itood by her side; the hand of one of the pri- 
soners were seen to go against her gown, but it 
was not seen as attempted to be thrust into her 
pocket, nor was any complaint made by these 
persons of any such attempt. 

Mr. Srbjt. Cox — There is no evidence either 
of a conspiracy or of an attempt to steal. To 
constitute an attempt, some act must be done 
towards the complete offence. Feeling a coat- 
tail to ascertain if there is anything in the 
pocket is not an attempt to do the act of picking 
a pocket, for it may be that nothing was fuuud 
to be in it. and therefore they did not proceed to 
the commt;:8ion of the act itself; and if there was 
nothing in the pocket, even putting the hand 
into it has been held not to be an attempt .to 
steal. But here there is not any proof that the 
pocket either of the man or woman contained 
anything, or indeed that they hud any pockets 
at all. 

Moody — Cut the count for conspiracy meets 
this objection. It charges them with conspiring 
together to commit larceny, which is an indict- 
able offence, and it will be for the jury to say if 
being together and acting together m the manner 
described is net evidence that they bad concocted 
a eystem of robbery. 

Mr. SerjtV Cox. — To sustain a charge of con- 
spiracy there must be evidence of concert to do 
the illegal act. In cases of treason, where the 
law of conspiracy has been most frequently ap- 
plied, some evidence has usually been given of 
something said or done by the defendants preTi* 
ously to the commission or attempted commissioa 



of the act for which tbpy have conspired, from 
which the conspiracy niay be inferred. The pe- 
culiarity of this case ils that the only evidenc^^f 
conspiracy is the act iti^elf. and the manner in 
which it was dune But then, according to the 
view which I have just taken of the act itself, it 
was not illegal, because it did not amount to an 
attempt to pick pockets. It appears to me to bo 
impossible to say that the doing of an act not 
illegal is evidence of a conspiracy to do an illegal 
act, there being no other evidence of the con- 
spiracy than the act so done. I cannot allow the 
Case to go to the jury. The point is a very nice 
one, and, [ think, quite new ; but [ am so clearly of 
opinion that, whatever may be the suspicions as 
to the intentions of the prisoners, there is not 
sufficient evidence to justify their conviction, 
that I cannot resei ve it. ^^^ ^^^.^^^ 



CORRESPONDENCE. 



Houses of Ind.u8try^ and Payment for * 
Religlova Instruction, 

To THE EdITOES of THE LoC.\L CoURTS GaZETTE. 

Gentlemen, — The Act re.«?pecting Municipal 
Institutions of Upper Canada, section 413, 
amongst other things, enacts that the 
Council of every County may establish a 
House of Industry and a House of Refuge, 
and •provide by by-law for the erection and 
repair thereof, and for the appointment, pay- 
ment, and duties of inspector, keepers, matron 
and other servants for the superintendence, 
care and management of such House of In 
dustry or Refuge, and in like manner make 
rules and regulations, not repugnant to law. 

Under the above provisions would it be 
illegal or repugnant to law for a County Coun- 
cil to grant county funds to pay a minister of 
any of the Christian denominations to visit 
the House of Industry for the purpose of 
giving religious instructions to the inggates. 

By giving your opinion in your next issue 

of tire Local Courts and Municipal Gazette^ 

you will oblige. 

A Subscriber. 

County of Norfolk, 16th Feb., 1872. 



[We think it was not the intention of 
the Legislature that the funds of the muni- 
cipality should be expended in providing 
religious instruction for the inmates of Houses 
of Industry and Refuge. The County Council 
may under section 413 provide by by-law for 
the appointment, payment and duties of in- 
spectors, keepers, matrons and other servants 
for the superintendence^ care and management 
of such House of Industry or Refuge. But 
these words cannot be held to include 
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Mpiritval care or management by ministers 
of religion, without placing upon them a forced 
eoiMlruction. 

Again by the 416th section, which sayp 
that ** the inspector shall keep an account of 
the charges of erecting, keeping, upholding 
fttid maintaining the House of Industry or 
Refuge, and of all the materials found and 
furnished therefor, &c," it would seem that 
the inspector's account should include all the 
expenses of the House, and yet this section 
does not seem to contemplate charges such 
as those for religious instruction. 

The policy of the law in this country is 
against any such appropriation of public 
funds— whether wisely or not, is a matter 
which does not enter into this discussion.] — 
Eds. D. C. G. 



REVIEWS, 



Our Fireside Friend : A new Chicago ven- 
ture, that covers the same ground in illustra- 
tion and letterpress as the Neu> York Ledger, 
We have found some amusement in looking 
over its columns. " Bandy Tag^^ commences 
in the most thrilling manner, though we notice 
the author rather confuses the functions of 
shuttlecocks and battledores. This story is 
probably quite as objectionable as the ordin- 
ary run of American works of fiction. The 
verses on " The Burning of Chicago,"by Will. 
M. Carleton, fully sustain the reputation 
of that young, though widely known poet. 

One graphic couplet refers to the attempt 
of some enterprising citizen of the baser sort 
to set fire to a row of houses on his owyi 
account: 



44 



The best line of action to follow, for yonder unprincipled 
scamp, 
Is simply a4ine of stout cords^e— one end on the post of 
a lamp I" 



APPOINTMENTS TO OFFICE. 



CORONERS 

BENJAAfIN THOMAS McGHIE, Esq., M.D., to be an 

Associate CuroutT for the United Counties of Leeds and 
Greuville; HUGH ALEX. MABEE, Esq.. M. D., to bo 
an As.sociate Coroner for the County of Norfolk. (Ga- 
setted Nov. 25th, 1871.) 

NOTARIES PUBLIC FOR ONTARIO. 

JOHN G RIDOUT, MARTIN H L GORDON, and 
GEOIIGE KEUR, Jun , of the City of Toronto; JOHN 
R. KIRCHOFFEK, of the Town of Port Hops; aud 
DAVID THOMAS DUNCOMBE, of the Town of Siincoe, 
Esquires, Barristei's-at-Law. (Gazetted Dec 2, 1871 ) 

WILLIAM PORTE, of the Village of Lucan, Esq, anl 
JOHN WINCHESTER, of the City of Toronto, Attoruey- 
•t-Law (Gazetted Oec 9th, 1871 ) 

JOHN BAIN, of the City of Toronto, and THOMAS 
HAITLAND GROVER,of the Village of Norwood, Esqs., 
Barristera-at-Law. (Gazetted Dec 30th, 1871 ) 



JOHN R0B180N CARTWRIGHT, of the Town of Port 
Hope, GEORGE CHRISTIE GIBBONS and HUGH 
MaCMAHON, of the City of London, JAS. 8TRACHAN 
CARTWRIGHT. of the Town of Napanee, and THOMAS 
MAITLAND GROVER, of the Village of Norwood, Bsqs., 
Barristera-at-Law, and SAMUEL BARTON BURDBTT, 
of the Town of Belleville, Gentleman, Attomey-at-L*w. 
(Gazetted Jan. 6, 1872) 

COUKTT ATTORNET. 

EDWARD GEORGE MA LLOCH, of the Town of Perth. 
Esquire, Barrister-at-Law, to be County Attorney and 
Clerk of the Peace in and ibr the County of Lanark, in 
the room and stead of Donald Fraser, Esquire, deceased. 
(Gazetted Jan. 6, 1872.) 

DEPUTY CLERK OF THE CROWN. 
IVAN O'BEIRNE, of the Town of Peterborough, Esq., 
to be Deouty Clerk of the Crown and Clerk of the County 
Court of the County of Peterborough, in the room and 
stead of Thomaa Fortye, Esquire, deceased. (Gazetted 
Jan. 6, 187i.) 



SPRING CIRCUITS, 1872. 

KAdTBRN CIRCUIT. 

(Hon. Mr. Justice Morrison.) 

Brockvillo Wednesday .... 1 St li March. 

P^Tth Tuesday 19th March, 

Kingston Monday 25th March. 

Ottawa Monday 8th April. 

Cornwall Tuesday 23rd April. 

L*« )rignal Tuesday ..... Vth M ay. 

Pembroke Tuesday ...... 14th May 

MIDLAND DISTRICT. 

(Hon. Mr. Justice Wilson) 

Napanee Wednesday ... 1 3th March. 

Belleville Monday 18th March. 

Cobdurg Monday Ist April 

Peterborough . . Monday 15th April. 

Lindsay Monday 22nd April. 

Whitby Tuesday 30th April 

I'icton Tuesday 7th May 

KIAGARA CiaCDIT. 

Barrie Wednesday ... .13th March, 

St. Catharines.. Tuesday 12th March. 

Welland Mi»nday 18th March. 

IFamilton ThursiJay 4th April 

Milton Tuesday 2:^rd April 

Owen Sound . . . Monday 13th May. 

OXFORD CIRCUIT. 

(Hon. Mr. Justice Gwynne.) 

Cayuga Thoraday 2 Ist March. 

Siinci»e ........ Monday 23th March. 

Brantford Tuesday 2nd April 

Berlin Wednesday. . . . H»th April 

Stratford Monday ...... 1 5Ui A pril 

Guelph Monday 22nd April 

Woodstock ....Tuesday 7th May.^ 

WESTERN CIRCUIT. 

(Hon Mr. Justice Gait.) 

London Monday 25th March. 

St. Thomas . . . .Tuesday yth A pril 

Clialh:im Tnesrlay liUh April. 

Sarniii Tuesday 23rd April. 

Sandwich Tuesday 3'.)th April 

Goderich Monday ....... f>Ui May. 

Walkerton Tuesday Uih May. 

HOME CIRCUIT. 

(The lion, the Chief Justice of the Common 

Pleas.) 

Brampton Wednesday ... 1 3th Mnrch. 

Toronto Tuesday 19th March. 



M&cch, 1672.] 



LOCAL COURTS' & MUNICIPAL. GAZETTE. 



[Vol. Tin.— as 



DIARY FOR MARCH. 



1. Pri. .. SL David. 

8. SUN.. Srd Sunday in Lent. 

6. Wed. . Name of York changed to Toronto, 1884. 
10. SUN.. Uth Sunday in Lent 

13. Tues.. General Sess. and County Gt. sittings in York. 
17. SUN.. Pawion Sunday. St Patriclc. 
21. Thar,. Benedict 

24. SUN.. Paim Sunday. 

25. Mon.. Annunciation. 
29. FrL .. Good Friday. 
31. SUN.. EasUr Sunday. 



WIxt M»td §mxt^* 
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The Goodhue Case was re-heard before the 
Court of Appeal, on the 11th instant. Judg- 
ment will probably not be given before Sept. 
next All the judges were present except the 
learned Chief Justice of Ontario. Mr. Chris- 
topher Robinson, Q.C., who led for the appel- 
lants, made a concise, but very masterly argu- 
ment against the constitutionality of the Act 
which has given rise to the suits now under 
adjudication. 



When speaking with reference to the ease 
of In re Dodge et al,^ InsohentSy decided in 
the Supreme Court of Nova Scotia, (see pp. 
29, 51 ante) we omitted to refer to the recent 
case of In re Ghafey, 30 U.C.Q.B. 64 (and see 
a note of this case in 7 L. C. G. 7) ; Mr. Justice 
Wilson in delivering judgment saying, " They 
(the creditors holding a note made by the firm 
and endorsed by one of its members) must 
elect to prove upon one estate or the other. 
They cannot rank on both. And in our 
opinion, sec. 5, sub-sec. 7 of the Insolvent 
Act of 1864, directly 'favors and directly 
decides this question." We had intended to 
refer further to the Nova Scotia Case, but want 
of space forbids at present. 



A decision of interest to dwellers in cities 
^^ recently pronounced by the New York 
Court of Appeals, in Barker v. Savage, with 
''egard to th« respective right of foot-passen- 
gers and vehicles at street-crossfngs. It was 
held that each has the right of passage in 
■common and neither the right of precedence ; 
consequently that each is bound to accommo- 
date the other, so that neither should vehicles 



be obstructed nor foot-passengers injured in 
crossing at such places. 



Some of the Chicago lawyers are peculiarly 
happy in their advertisements. They manage 
incidentally to give the lie to current slanders 
about law and religion being divorced. The 
testamentary practitioners recommend them- 
selves by their touching candour to all persons 
well-disposed, or of disposing mind. Here f<a 
instance is the ultimate part of a card that 
appears in the Legal J^ews : 

" SpZGIAL ATTEMTION OIVXN to PitOBATK VATTEKS. 

"Wills drawn ajtd construed. 
'* Estates settled. 

"^ Set thine hotLse in order : for thou eJialt die, and not 
live.' — 2 King xx, 1. 

This style of religious advertisement might 
be judiciously extended to other branches of 
the profession. Thus, counsel hungering for 
clients could extol their own perfections bj 
the citation:* "Who is he that will plead 
with me ? for now, if I hold my tongue, I 
shall give up the ghost." — Job xiii, 19. And 
the Indiana lawyer could herald the salient 
features of his practice by a pardonable adap- 
tation of Jerem. iii, 8, " Put her away, and 
give her a bill of divorce." 



Many legal squibs are let off against the 
Chicago practitioners, but they can afford to 
bear them all, consoled by this impartial tes- 
timony from the Chicago Legal News : " Men 
who are competent to manage any case, in 
any court where the law and equity systems 
of England prevail, work on from year to year, 
guiding the immense interests of their clients 
in this great city, with as little ostentation as 
has characterized the incredible increase of its 
commerce. To such men, public office offers 
few attractions. Its cares are too exacting, 
and its rewards too small. They find in their 
profession an ampler field, greater honors, 
richer rewards, and, with them, the peace and 
independence of private life." 



A Mr. Bass has introduced a Bill into the 
British House of Commons to abolish the 
power to recover debts under 40». Some of 
the best of the County Court Judges, however, 
have taken the would-be benefactor of the 
poorer classes to task, and say that the effect 
would be most disastrous to the persons whom 
it is desired to benefit — we think so too. 
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DIVISION COURTS ACT. 

We publish this Act as passed last Session. 
It is a specimen of legislation that will not, 
we hope, be taken as a model for imitation. 
We object to the wholesale allowance of any 
one to appear as an Advocate in a Division 
Court ; but even leaving that out of the ques- 
tion for the present, and turning to the second 
section, it would seem scarcely possible to 
find an objectionable enactment more absurdly 
guarded against. Under what circumstances 
would "justice appear to require" a person to 
be " prevented from appearing at the trial as 
agent or advocate for any party to a cause" 
in these courts ? 



ARE TELEGRAMS PRIVILEGED ? 

We notice that this question arose before a 
select committee of the Ontario Parliament, 
appointed to investigate charges in connection 
with the elecjion for the South Riding of Grey. 
An officer of the Montreal Telegraph Company 
was subpoenaed to produce certain despatches, 
and the following is a report of what occurred, 
taken from the columns of the Toronto Globe 
i){ the 22nd February last : 

" The Select Committee on the charges against 
Mr. Blake, in reference to the late election in the 
township of Proton, for the South Riding of the 
county of Grey, met again yesterday morning. 
Present — Messrs. Rykert (Chairman), Prince, 
Galbraith and Pardee. 

Mr. Lauder proceeded with his case by recalling 
Mr. H. P. Dwight, who said he begged to decline 
giving any information whatever in regard to the 
messages referred to in his subpoena. He thought 
it unnecessary to give his reasons ; but, on being 
pressed, gave the same reason as he had at the 
previous sitting, viz., that the law prohibited hit 
communicating the contents of telegrams. 

The Chairman said the law only prohibited his 
communicating the contents of messages to any 
person other than a court of law, or a court of 
enquiry appointed by the Legislature. The law 
would not screen him in this case. 

Witness said he had been advised that it would. 
He had been advised by counsel. He did not 
object to producing the telegram from Mr. Kerr 
to Mr. Oliver at the last session, because both the 
sender and the receiver consented to that produc- 
tion. He should decline to produce the register 
of messages, because he did not think it right 
that the affairs of all their customers should be 
exposed. He declined to say who had advised 
him in this matter. He had not seen Mr. Kerr 
since the last sittino:. He had the sanction of the 



President of his Company for the course he was 
takmg." 

Subsequently, it appears, some of the tele- 
grams were produced, with the consent of all 
parties interested, and thereafter the com- 
mittee reported to the House. No action waa 
taken, although it was discussed whether the 
House had power to enforce production, or ta 
punish as for a contempt The general under- 
standing seemed to be, that colonial Parlia- 
ments had no such power. With this we 
have no concern at present, though it does 
strike one as an absurd condition of affairs 
that this high chamber of Parliament is more 
powerless than the barrister who holds a Divi- 
sion Court in some backwoods village of 
Ontario, or the most illiterate magistrate who 
ever scrawled J. P. after his name. 

We simply consider the legal question, 
whether privilege was properly claimed for 
the documents required. We take it that 
parties testifying before a select committee 
of ihe House are entitled to no greater privi- 
leges than persons testifying in ordinary courts 
of justice. They have the same immunity 
from arrest, eundo, morando et redeundo, as 
other witnesses : May^s Parliamentary Prac 
147. They are also protected, by privil^e, 
from the consequences, by way of threat or 
action, of any statements made by them in 
giving evidence. True it is that the Chamber 
in Ontario, equally with the House of Com- 
mons of England, has no inherent power to 
administer oaths'to witnesses. By consequence 
neither has a committee of the local House. 
The English House of Commons has the 
inherent power of punishing, as for a breach 
of privilege, persons who give false evidence, 
who refuse to answer proper questions, and 
who decline for insufficient reasons to produce 
documents in their possession, custody or 
power, even when such misbehaviour occurs 
before a select committee: see May, pp. 405-6. 

Assuming, then, that the officer of the 
Montreal Telegraph Company, who refused to 
produce the telegrams asked for, was entitled 
to the same protection as if he had been before 
any court of justice (which is indeed held in 
Bumham v. Morrissey, 14 Gray, 226), the 
question is, whether his plea of privilege was 
valid. It yf^ clearly insufficient No doubt 
all the acts of incorporation of these compa- 
nies provide, in terms more or less explicit, 
against the disclosure by the company or its 
officers of the contents of any private mes- 
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lage, under penalties more or less severe. 
The provision of our statute runs thus : "Any 
operator of a telegraph line,, or any person 
employed by a telegraph company, divulging 
the contents of a private despatch, shall be 
guilty of a misdemeanor, and on conviction 
shall be liable to a fine not exceeding one 
hundred dollars, or to imprisonment for a 
period not exceeding three months, or both, in 
the discretion of the court before which the 
oonvietion is had : '* Con. Stat. Can. c. 67, s. 16. 

Mr. Justice Willes made short work of the 
objection in* a case before him at Nisi Prius. 
A telegraph clerk having refused, under in- 
structions from his superior officer, to produce 
private telegrams, or to answer questions con- 
cerning them, his Lordship said, " The only 
persons who can refuse to answer questions 
are attorneys, and of course counsel, who 
would stand on the same footing for a stronger 
reason. I do not enter into any question, 
whether another class is or is not privileged ; 
I do not choose to introduce matter that is 
doubtful ; but, with the exception, perhaps, of 
people in government offices as to matters of 
state, and counsel and attorneys, I do not 
know of any class that is privileged. It is 
quite clear that telegraph companies are not 
privileged," And then, addressing the wit- 
ness, he proceeded: "If you did not produce 
those papers, everybody connected with the 
telegraph company, who could lay his hand on 
them, would be subject to be brought here, 
and to be punished for not producing them." 
The tel^am was then read : Ince^s Gase^ 20 
Law Times, N. S. 421, May, 1869. Another 
case, to the same effect, of colonial authority, 
being the decision of the Chief Justice of 
Newfoundland, is to be found in 8 Jur. N. S. 
Part ii. p. 181. The Chief Justice, after 
referring to an analogous case of Lee qui tarn 
V. Birrell, 3 Camp. 337, said : " I do not enter- 
tain a doubt that the communications or mes- 
sages through the telegraph offices are not in 
law privileged communications; and that when 
the operators are compelled to attend a judi- 
cial proceeding, they are bound to disclose the 
contents of such messages; and that in so 
dqing, they do not violate any oath of secrecy 
they have taken (that they will not wilfully 
^ulge, &c.), or subject themselves to any 
prosecution under the statute." The rule is 
the same in the United States: ffenisler v. 
^eedmm, 2 Parsons, t74; as well as in the 
Province of Quebec : Leslie v. Harvey^ 16 L. 



C. Jur. 9, where it was also held that such 
messages are not privileged. In truth, the 
wonder is that any one should ever have sup- 
posed that a disclosure of telegraphic messages 
by a witness in a court of justice, should 
expose him to a penalty under the statute for 
divulging the secrets of the office. 



COMMUNICATIONS BETWEEN CLIENT 
AND LEGAL ADVISER 

A correspondent writes us in the following 
terms : 

" Sir, — I would like to have the question, as 
to the right of gentlemen of the legal profession 
to be held exempt from divul^ng in a court of 
justice their knowledge of their client's conduct 
in criminal mattera, fully discussed in your jour- 
nal. My proposition is that they are not exempt 
and that they ought not to be exempt." 

The question proposed is not so accurately 
put as to enable us to determine precisely 
what is meant. But whatever is meant the 
discussion would be an unprofitable one, in 
this sense: that all that can be said upon 
such a matter has been said long ago, and the 
law thereupon is fixed beyond a peradventure. 
It is a well-established rule, that all communi- 
cations passing between a client and his legal 
adviser (be he attorney, solicitor, or counsel) 
in the course, and for the purpose of profes- 
sional business, are privileged. If the com- 
munication is made, not as between client and 
professional adviser, nor in the usual course 
of business, or for a fraudulent or illegal pur- 
pose, then it is not protected. It is difficult 
to condense the law on this subject into a few 
sentences, but it may be found written at 
large in any modern text-book on discovery 
or evidence. For example, Wigram, Kerr, 
Taylor, or Russell on Crimes. 

"We only discuss subjects taken up by the 
text-books, where those text-books seem to 
have come to erroneous or uncertain conclu- 
sions, or where there has been some recent 
alteration of the law, or where it is desirable 
to agitate for a change of the law, or for the 
purpose of making a returne of cases upon some 
point not fully handled in such treatises. 
In the preaent instance, no fault can be found 
with the law; it is eminently reasonable. 
Suppose the rule were otherwise, then it 
would be impossible for .j lawyers to obtain 
information so as to enable them to give 
advice or conduct proceedings. No doubt 
something may be said as to the advisability 
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of changing the law by statute, in so far as to 
declare privil^ed all confessions made to 
spiritual advisers. But it is certainly not 
desirable to change the present law by 
breaking down or modifying that privilege, 
as to lega advisers. It is in every respect, 
and in all aspects, fit and proper that confes- 
sions made by an alleged criminal to his 
attorney or counsel should not be divulged. 
If an attorney or' counsel has acquired a 
knowledge of any criminal conduct, on the 
part of his client, from another source, then 
no privilege exists, nor need it exist, as to this. 
The maintenance and enforcement of the rule 
are supported by considerations which the 
Lord Justice Knight Bruce has expressed un- 
answerably : '^ Truth, like all other good 
things, may be loved unwisely, may be pur- 
sued too keenly, may cost too much. And 
Surely the meanness and the mischief of pry- 
ing into a man's consultations with his legal 
adviser, the general evil of infusing reserve 
and dissimulation, uneasiness, suspicion, and 
fear into those communications which must 
■ take place, and which, unless in a condition 
of perfect security, must take place uselessly 
or worse, are too great a price to pay for truth 
itself."— P^oTM V. Fearse, i Be G. db Sm, 28. 

A well-authenticated anecdote is told re- 
specting an ejectment suit, brought by a lady, 
a few years ago in England, who claimed 
some estates as sole heiress of the deceased 
proprietor. Before entering on proof of a 
long and intricate pedigree, which Mr. Adol- 
phus her counsel had opened, Mr. Gumey, 
who was counsel for the defendant, offered to 
prove a fact which would end the suit at once, 
that the plaintiff had two brothers living, one 
of whom was then in court Mr. Adolphus 
assented. The fact was proved, and on the 
plaintiff being asked whether she had com- 
municated the fact to her attorney, she re- 
plied, " To be sure not ; do you take me for a 
fool ? why, he could not have undertaken the 
case if I had told him that." So difficult is it 
sometimes to get the truth and the whole 
truth firom clients^ under the most favourable 
<nrcumstances. But remove the safeguard 
that the law has thrown around such com- 
munications, then awkward surprises and un- 
pleasant discoveries worse than the above, 
would be the rule and not the exception. 
Then clients would be always speculating 
how far it would be safe to disclose their 
case; there would be half-confidences and 



imperfect narration of circumstances; sup- 
pressions and distortions of fact so that the 
advantages of advocacy would be well-nigh 
destroyed, and the relationship of solicitor and 
client, especially as to the '^ alter ego " theorj, 
would become a meaningless thing, of small 
benefit to either. 



BEQUEST TO A CHARITABLE INSTI- 

TUTION. 

For the first time since the Reformation the 
effect of a bequest and devise to a sisterhood 
of nuns, in England, has been determined by 
F. 0. Wichena, in Oocht v. Manners. This 
Judge manifested how fitly he is characterized 
as the English lawyer who knows most aboat 
the law relating to charities, by delivering his 
judgment of unquestioned soundness at the 
close of the argument One object of the 
testator's bounty was " the community of the 
Sisters of the Charity of St Paul, at Selley 
Oak," who appeared to be a voluntary associ* 
ation for the purpose of teaching the ignorant 
and nursing the sick. As to these, it was held 
that they were a charitable institution, and 
that, consequently, the devise of lands failed, 
though the bequest of pure personalty was 
valid. There was' also a devise to the Domin- 
ican Convent, at Carrisbrooke, which it was 
shewn was an institution consisting of Roman 
Catholic nuns, who had associated themselves 
together for the purpose of working out their 
own salvation, by religions exercises aud self- 
denial, not visiting the sick or relieving the 
poor, except casually or accidentally. The 
Yice-Chancellor was of opinion that such a 
society was not charitable, and not within the 
meaning of the act, so that the devise to them, 
of £6,000 value, was upheld. The curious 
issue of the law on this case is very strikingly 
brought out in the language of the Law Jour- 
nal, as follows : — 

" The one institution, on its own showing, does 
not visit the poor, or teach the young, or engage 
in any of the works of charity or mercy ; and 
because it abstains from doing these good deeds, 
it is allowed to become the recipient of £6,000. 
The other inatitation has to be content with £100 
because its members employ themselves in tub- 
ing the children of the poor and in nursing the 
sick. Mr. Bagshaw^in his argument, well com- 
pared the two inetitationsto ' Maryf and ' Martha' 
of Scripture history'^the one ' active,' the other 
* passive'— rthe o»e 'practlcaV the other 'con- 
templative.' May we not carry the illustration 
farther ? As it was of old, so now, the ' passive 
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imd contemplatiye' conyent of Dominican nnns 
seem to have chosen the good part, which the 
law wiU not take away from them." 



« DULOE EST DESIPBRE, &c." 
It is strange how " good things *' repeat 
themselves. These, also, would appear to fall 
under S<^omon's aphorism about *^ nothing 
new under the son." Mr. Justice Maule is 
credited with having had at his fingers' and 
tongue's end the whole cycle of professional 
(um that periodically re-appears in the pub- 
lished collections. It is told of him, that once 
upon a circuit his postchaise companion had 
picked up at a bookstall a collection of anec- 
dotes, supposed to contain an unusual admix- 
tiire of new material ; but the learned Judge 
undertook to give the point of any story in it, 
on hearing two lines of It read, and really ful- 
filled his boast without a single failure. 

But the particular ^^good thing" which has 
induced this moralizing occurred on thiswise: 
In a case heard at the present Chancery sit- 
tings in Toronto, there \ras put in the witness 
box a gentleman of high standing in the com- 
munity, though, like the worthy Zaccheus, 
little of stature. As he stood in the box, how- 
ever, after being sworn, with arms stretched 
along the top, and shoulders and head just 
visible, he presented to the Chancellor's obser- 
vant eye, as it first fell upon him, very much 
the appearance of some awkward fellow 
squeezed into a sitting position as comfortably 
as the straitness of the enclosure would 
allow ; whereupon his Lordship admonished 
the witness to stand up and give his evidence 
pToperly. " But I am standing up, my lord," 
Siud the witness, with such solemnity as truth 
spoken under oath, could alone give. An 
explanation of the true condition of affairs 
was then made wtto voce to the court, and the 
examination proceeded. 

A counterpart to this is the story told of a 
diminutive barrister, temp. Lord Mansfield, 
named Morgan, who was so addicted to the 
(fttation of Croke*8 Reports that he won for 
himself the soubriquet of " Frog" Morgan, — to 
which probably his squat figure gave addi- 
tional point Before he was much known at 
the bar, he was beginning to open a case, 
when Lord Mansfield, in a tpne of grave 
Nimke, addressed him: **Sir, it is usual for 
counsel, when they address the court, to 



ACTS OF LAST SESSION. 

An Act to amend an Act passed in tTie thirty* 
second yewr of the reign of Her Majesty^ and 
chaptered twenty-two^ respecting Oounty 
Courts. 

Whereas, &c: 

1. That section 3 of the said recited Act is 
hereby repealed, and the following shall be 
section 3 of the said Act : 

(3.) After the passing of this ^ct no Junior 
Judge shall be appointed in or for any county 
or union of counties in Ontario, except in any 
county or union of counties where the popu- 
lation shall exceed forty thousand, as shall 
appear by the ofiEicial census then last taken. 

2. The Junior Judge of the County Court 
of any county or union of counties is hereby 
authorized to transact such business in Cham- 
bers, in the absence therefrom of the Senior 
Judge, as relates to matters over which the 
said Courts have jurisdiction, and as may, 
according to the course and practice thereof, 
be transacted by the Judges of the said Courts. 

3. It shall be lliwful for ai)^ Judge of a 
County Court, if requested so to do, and when 
the interests of justice seem to require it, to 
sit for a Judge of another County Court either 
at the sittings or in term, or to hear any case 
triable under the special or summary jurisdic- 
tion of such Judge, and the County Judge 
while so sitting, shall have all the powers and 
authority of the Judge of the County Court 
within whose county or union of counties he 
shall be so sitting. 



stand 



up 



"I am standing, my lord," 
screamed "The Frog;" " I have been stand- 
ing^ these hve minutes." 



An Act further to amend the Law relating to 
Property and Trusts, 

Whereas, &c. : 

1. In the construction of the will of any 
person who may die after the 3 ! st March, 1872, 
a general direction that the debts or that all 
the debts of the testator shall be paid out of 
his personal estate shall not be deemed to .be 
a declaration of an intention contrary to or 
other than the rule established by the said 
Act, unless such contrary or other intention 
shall be further declared by words expressly 
or by necessary implication referring to all or 
some of the testator's debts or debt, charged 
by way of mortgage on any part of his real 
estate. 

2. In the construction of the said Act and 
of this Act, the word "mortgage" shall be 
deemed to extend to any lien for unpaid pur- 
chase money, or any charge, incumbrance or 
obligation of any nature whatever upon any 
lands or tenements of a testator or intestate. 

3. Whereas by an error in the printed copy 
of the Act passed in the thirty-second year of 
Her Majesty Queen Victoria, intituled, " An 
Act to amend the law as to Wills," the word 
"not" is omitted in the beginning of the 
fourth line of the third section of the said Act, 
be it enacted that the said section be and the 
same is hereby amended so as to read as 
follows : 
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3. Every will shall be revoked by the 
marriage of the testator except a will made in 
the exercise of a power of appointment, when 
the real or personal estate would not in de- 
fault of such appointment pass to the testator's 
next of kin, under the Statute of Distribution." 

And the said section so amended shall read 
as if incorporated in the said Act at the time 
of the passing of the same ; but nothing in 
this Act shall apply to or affect any case now 
pending or heretofore adjudged by any court 
in this Province. 



An Act to extend the rights of Property of 
Ma/rried Women, 

Her Majesty, &c., enacts as follows : 

1. After the passing of this Act, the real 
estate of any married woman, which is 
owned by her at the time of her marriage, or 
acquired in any manner during her coverture, 
and the reiits, issues and profits thereof res- 
pectively, shall without prejudice and subject 
to the trusts of any settlement affecting the 
same, be held and enjoyed by her for her 
separate use, free from any estate or claim of 
her husband during her lifetime, or as tenant 
by the curtesy, and her receipts alone shall 
be a discharge for any rents, issues and pro- 
fits ; and any married woman shall be liable 
on any contract made by her respecting her 
real estate, as if she were a feme sole. 

2. All the wages and personal earnings of 
a married woman, and any acquisitions there- 
from, and all proceeds and profits from any 
occupation or trade ^which she carries 'on 
separately from her husband or derived from 
any literary, artistic or scientific skill, and 
all investments of such wages, earnings, 
moneys, or property shall hereafter be free 
from the debts or dispositions of the hus- 
band, and shall be held and enjoyed by such 
married woman, and disposed of without her 
husband's consent, as fully as if she were a 
feme sole ; and no order for protection shall 
hereafter become necessary in respect of any 
of such earnings or acquisitions, and the 
possession, whether actual or constructive, of 
the husband, of any personal property of any 
married wqman, shall not render the same 
liable for his debts. 

8. A married woman in her own name, or 
that of a trustee for her, may insure for her 
sole benefit, or for the use or benefit of her 
children, her own life, or with his consent, the 
life of her husband for any definite period, or 
for the term of her or his natural life ; and 
the amount payable under said insurance, 
shall be receivable for the sole and separate 
use of such married women or her children 
as the case may be, free from the claims of 
the representatives of her husband, or of any 
of his creditors. 

4. A policy of insurance effected by any 
married man on his own life and expressed 
upon the face of it to be for the benefit of his 
wife, or of his wife and children, or any of 
them, or upon which he may at any time after 



effecting such insurance, notwithstanding a 
year may have elapsed, endorse thereon that 
the same shall oe for the benefit of his wife, 
or of his wife and children or any of them, 
shall enure and be deemed a trust for the 
benefit of his wife for her separate use, and of 
his children or any of them, according to the 
intent so expressed, and shall not so long as 
any object of the trust remains, be subject to 
the control of the husband or his creditors or 
form part of his estate, save and except for 
such amount as the same may be pledged to 
any person or persons prior to any endorse- 
sation thereon for the benefit of his wife or 
children, or any of them, when the sum 
secured by the policy becomes payable: in 
the event of no executor or trustee having 
been appointed by the husband by will, a 
trustee thereof may be appointed by the 
Court of Chancery upon the application of 
the wife, or in the event of her death, by the 
children or their guardian, and the receipt of 
such executor or trustee shall be a good dis- 
charge to the office in which such insurance 
is effected ; Provided always, if it shall be 
proved that the polioy of insurance was 
effected and premiums paid by the husband 
with intent to defi'aud his creditors, they shall 
be entitled to receive out of the sum secured 
an amount equal to the premiums so paid. 

6. Any married woman may become a 
stookholder or member of any bank, in- 
surance company, or any other incorporated 
company or association, as fully and effectually 
as if she were a feme sole, and may vote by 
proxy or otherwise, and enjoy the like rights, 
as other stockholders or members. 

6. A married woman may make deposits of 
money in her own name in any savings or 
other bank, and withdraw the same by her 
own check, and any receipt or acquittance 
of such depositor shall be a sufficient legal 
discharge to any such bank. 

7. Nothing hereinbefore contained in re- 
ference to moneys deposited, or investments 
by any married woman, shall as against credi- 
tors of the husband, give validity to any 
deposit or investment of moneys of the hus- 
band made in fraud of such creditors, and any 
money so deposited or invested may be fol- 
lowed as if this Act had not passed. 

8. A husband shall not by reason of any 
marriage which shall take place after this Act 
has come into operation, be liable for the 
debts of his wife contracted before marriage, 
but the wife shall be liable to be sued there- 
for, and any property belonging to her for her 
separate use shall be liable to satisfy such 
debts as if she had continued unmarried ; and 
a husband shall not be liable for any debts 
of his wife in respect of any employment or 
business in which she is engaged on her own 
behalf, or in respect of any of her own con- 
tracts. 

9. A married woman may maintain an 
action in her own name for the recovery of 
any wages, earnings, money and property' 
by this or any other Act declared to be her 
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separate property, and shall have in her own 
name the same remedies both civil and 
criminal against all persons whomsoever, for 
the protection and security of such wages, 
earnings, money and property, and of any 
chattels or other her separate property for 
her own use,* as if such wages, earnings, 
money, chattels and property belonged to 
her as an unmarried woman ; and any mar- 
ried woman may be sued or proceeded against 
. separately from her husband in respect of 
any of her separate debts, engagements, 
contracts or torts as if she were unmarried: 

10. This Act shall not affect any pending 
sait or proceeding. 

11. This Act may be known as the " Mar- 
ried Women's Property Act, 1872." 



An Act to empower all persona to appear on 
lehalf of others in the Division Courts in 
the Province of Onta/rio, 

Her Majesty, &c., enacts as follows : 

1. Any person may appear at the trial or 
hearing of any cause, matter, or proceeding 
as agent and advocate for any party or par- 
ties to any such cause, matter or proceeding 
in the Division Courts in the Province of 
Ontario. 

2. The Judge or other person lawfully 
holding any Division Court in the Province of 
Ontario may, whenever in his opinion justice 
would appear to require it, prevent any per- 
son from appearing at the trial or hearing of 
any cause, matter tor proceeding in the said 
Court, as agent and advocate for any party or 
parties to any such cause, matter or pro- 
ceeding. 

.An Act for the pretention of Corrupt Prac- 
tices at Municipal Elections. 

Her Majesty, &c., enacts as follows: 

1. The following persons shall be guilty of 
hribery, and shall be punished accordingly : 

(1.) Every person who shall directly or in- 
directly, by himself or by any other person 
lend, or shall offer or promise any money or 
on his behalf, give, lend, or agree to give or 
valuable consideration, or shiSl give or pro- 
care, or agree to give or procure or offer or 
promise, any o£Eice, place or employment, to 
or for any voter, or to or for any person no 
behalf of any voter, or to or for any person in 
order to induce any voter to vote or refrain 
from voting at a municipal election, or upon 
a by-law for raising any money or creating a 
debt upon a municipality or part of a munici- 
pality for any purpose whatever, or who shall 
corruptly do any such act as aforesaid, on ac- 
count of such voter having voted or refrained 
from voting at any such election, or npon any 
such by-law. 

(2.) Every person who shall directly or in- 
directly, by himself or by any other person 
in his behalf, make any gift, loan, offer, pro- 
QiBe or agreement as aforesaid, to or for any 
person, in order to induce such person to 
procure, or endeavour to procure, the return 



of any person to serve in any municipal coun- 
cil, or to procure the passing of any such by- 
law as aforesaid, or the vote of any voter at 
any municipal election, or for any such by- 
law: 

(3.) Every person who shall by reason of 
any such gift, loan, offer, promise, procure- 
ment or agreement, procure or engage, pro- 
mise or endeavour to procure the return of 
any person in any municipal election, or to 
procure the passing of any such by-law as 
aforesaid, or the vote of any voter at any 
municipal election, or for any such by-law : 

(4.) Every person who shall advance or 
pay, or cause to be paid, any money to or to 
the use of any other person with the intent 
that such money, or any part thereof, shaU 
be expended in bribery at any municipal 
election, or at any voting upon a by-law as 
aforesaid, or who shall knowingly pay, or 
cause to be paid, any money to any person ia 
discbarge or repayment of any money wholly 
or in part expended in bribery at any such 
election or at the voting upon any such by- 
law: 

(5.) Every voter who shall, before or during 
any municipal election, or the voting of ai^ 
such by-law, cjirectly or indirectly, by him- 
self or by any othor person on his behalf, 
receive, agree or contract, for any money, 
gift, loan, or jraluable consideration, o£Eice, 
place or employment, for himself or any other 
person, for voting or agreeing to vote, or 
refraining or agreeing to refrain from voting 
at any such election, or upon any such by- 
law: 

(6.) Every person who shall, after any such 
election, or the voting upon any such by-law, 
directly or indirectly, by himself or by any 
other person on his behalf, receive any money 
or valuable consideration on account of any 
person having voted, or refrained from voting, 
or having induced any other person to vote 
or to refrain from voting at any such election, 
or upon any such by-law : 

(7.) Every person who shall hire any 
horses, teams, carriages, or other vehicles for 
the purpose of conveying electors to and from 
the polls, and every person who shall receive 
pay for the use of any horses, teams, carriages 
or other vehicles, for the purpose of conveymg 
electors to and from any polls as aforesaid. 

2. Every person who shall directly or in- 
directly, by himself or by any other person 
on his behalf, make use of, or threaten to 
make use of any force, violence or restraint, 
or inflict, or threaten the infliction, by him- 
self or by or through any other person, of any 
injury, damage or loss, or in any manner 
practise intimidation upon or against any 
person, in order to induce or compel such 
person to vote or refrain from voting, or on 
account of such person having voted or re- 
frained from voting at any election, or who 
shall in any way prevent or otherwise inter- 
fere with the free exercise of the franchise of 
any voter, shall be deemed to be guilty of 
undue infl;uenoe, and be subject to the penalty 
hereinafter mentioned. ' 
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3. The actual personal expenses of any can- 
didate, his expenses for actual professional 
seryioes performed, and bona fide payments 
fbr the fair cost of printing and advertising, 
BhaU be held to be the expenses lawfully in- 
curred, and the payment thereof shall not be 
a contravention of this Act. 

4. Any candidate elected at any municipal 
election, who shall be found guilty by the 
judge, upon any trial upon a writ of ^uo 
warranto, of any act of bribery, or with 
lising undue influence as aforesaid, shall 
forfeit his seat, and shall be rendered ineligi- 
ble as a candidate at any municipal election 
for two years thereafter. 

5. Where the writ of summons, in the na- 
ture of a quo warranto, is returnable before 
one of the Judgts of the Superior Courts of 
Law, in case any question as to whether the 
candidate or any other voter has been guilty 
of any violation of sections one and two of 
this Act, affidavit evidence shall not be used 
to prove the offence, but it shall be proved 
by viva voce evidence taken before the Judge 
of any County Court, upon a reference to him 
by the Judge of the Superior Court, for that 
purpose, in the presence of counsel for, or 
after notice to, all parties interested ; and in 
case such reference be directed to the Judge 
of the County Court, he shall return the evi- 
dence to the Clerk of the Crown at Toronto, 
and every party shall be entitled to a copy 
thereof. 

6. In all other case's the Judge of the Su- 
perior Court before whom the writ of sum- 
mons is returnable, may order the evidence 
to be used on the hearing of the summons, to 
be taken viva voce before the Judge of the 
County Court; and in any such case the 
previous section of this Act shall apply. 

7. The vote of every person found guilty, 
upon any trial or enquiry as to the validity of 
the election or by-law of a violation of either 
of the first two sections of this Act, shall be 
▼oid. 

8. Any person who shall be adjudged guil- 
ty of any of the offences within the meaning 
of this Act, shall incur a penalty of twenty 
dollars, and shall be disqualified from voting 
at any municipal election or upon a by-law 
fbr the next succeeding two years. 

9. The penalties imposed by this Act shall 
be recoverable, with full costs of suit, by any 

Serson who will sue for the same by action of 
ebt in the Division Court having jurisdiction 
where the offence was committed ; and any 
person against whom judgment shall be ren- 
dered, shall be ineligible, either as a candi- 
date or municipal voter, until the amount 
which he has been condemned to pay shall be 
flally paid and satisfied. 

10. It shall be the duty of the jtkdge who 
finds any candidate guilty of a contravention 
of this Act, or who condemns any person to 
pay any sum in the Division Court for any 
offence within the meaning of this Act, to 
report the same forthwith to the clerk of the 
niunicipality wherein the offence has been 
pommiUed, 



11. The clerk of every municipality shall 
duly enter in a book, to be kept for that pur- 
pose, the names of all persons within his 
municipality who shall have been adjudged 
guilty of any offence within the meaning of 
this Act, and of which he shall have been 
notified by the judge who tried the case. 

12. All proceedings against a candidate 
elected at any municipal election for any vio- 
lation of the provisions of this Act, mast be 
commenced within the time aUowe4 by the 
Municipal Act of 1866. 

13. Any by-law the passage of which hae 
been procured through or by means of any 
violation of the provisions of this Act, shall 
be liable to be quashed upon any application 
to be made in conformity with the provisions 
of the Municipal Institutions Act of one thou- 
sand eight hundred and sixty-six, as herein- 
after provided. 

14. Before any application for the quashing 
of a by-law upon the ground that any of the 
provisions of this Act have been con travened 
in procuring the passing of the same, and if 
it is made to appear to a judge of one of the 
Superior Courts of Law, that probable grounds 
exist for a motion to quash said by-law, the 
said judge may make an order for an inquiry, 
to be held upon such notice to the parties 
affected, as the Judge may direct concerning 
the said grounds, before the judge of the 
county court of the municipality which passed 
said by-law, and require that upon suoh in- 
quiry, all witnesses both against and in sup- 
port of suoh by*law, be orally examined and 
cross-examined upon oath before said county 
court judge; and the said county court judge 
shall thereupon return the evidence so taken 
before him to the clerk of the Crown and Pleas 
at Toronto ; and after the return of said evi- 
dence, and upon reading the same, any Judge 
of the said Superior Courts may, upon notice 
to such of the parties concerned, as he shall 
think proper, proceed to heair and determine 
the question ; and if the grounds therefor 
shall appear to him to be satisfactorily estab- 
lished, it shall be competent to him to make 
an order for quashing said by-law, and may 
order the costs attending said proceedings to 
be paid by the parties or any of them, who 
shall have supported said by-law; and if it 
shall appear that the application to quash said 
by-law ought to be dismissed, the said Judge 
may so order, and in his discretion award 
costs, to be paid by the persons applying to 
quash said by-law. 

15. After an order has been made by a 
judge directing an inquiry, and after a copy' 
of such order has been left with the Clerk o 
the Corporation of which the by-law is in 
question, all further proceedings upon the by- 
law shall be stayed until after the disposal of 
the application in respect of which the enquiry 
has been directed, but if the matter be n o 
prosecuted to the satisfaction of the Judge he 
may remove the stay of proceedings. 

16. Any witness shall be bound to attend' 
before the judge of the Codnty Court upoti 
being served with th6 orddr ofsnbh Oounffy' 
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CSonrt Jadge directing his attendance, and 
upon payment of the necessary fees for such 
attendance, in the same manner as if he had 
been directed by a writ of subpoena so to 
attend; and he may be punished for contempt, 
and shall be liable to all the penalties for 
Bueh non-attendance in the same manner as if 
he had been served with such subpoena. 

. 17. No person shall be excused from an- 
swering any qaention put to him In any action, 
sait or other proceeding in any court or before 
any judge, touching or concerning any elec- 
tipn, or by-law, or the conduct of any person 
thereat, or in relation thereto, on the ground 
of any privilege, or on the ground that the 
answer to such question will tend to criminate 
SQoh person ; but no answer given by any 
person claiming to be excused on the ground 
of privilege, or on the ground that such an- 
swer will tend to criminate himself, shall be 
used in any criminal proceeding against such 
parson, other than an indictment for perjury, 
1^ the judge shall give to the witness a certi- 
ficate that he claimed the right to be excused 
OB either of the grounds aforesaid, and made 
fall and true answer, to the satisfaction of 
the judge. 

18. All other proceedings against any per- 
Bon for any violation of this Act, shall be 
commenced within four weeks after the muni- ' 
oipal election at which the offence is said to 
have been committed, or within four weeks 
after the day of voting upon any by-law as 
aforesaid. 

19. [The clerks of municipalities to furnish 
retarning officers with six copies of Act] 



An Ad io further provide for the Registration 
of Co-Fartnerahips, and of other business 
firms. 

Her Majesty, &c., enacts as follows : 

1. Every person who at the time of the 
mssing of this Act is, or who hereafter ^may 
M, engaged in business, for trading, manufac- 
toring, or mining purposes, and who is not 
associated in partnership with any other per- 
Bon or persons, but who uses as his business 
Btyle some name or designation other than his 
own name with the addition of '* and com- 
pany," or some other word or phrase indicat- 
log a plurality of members in the firm, shall 
cause to be delivered to the Registrar of the 
County, City or Riding in which such person 
carries on or intends to carry on business, a 
declaration in writing, signed by such person, 

2. Such declaration shall contain the name, 
inmame, addition, and residence of the per- 
W>ii making the same, and the name, style or 
firm, under which he carries on or intends to 
^anry on business, and shall also state that no 
other person is associated with him in partner- 
ship ; and shall be filed in the case of persons 
who before the passing of this Act use a style 
'fiquiring registration under the provisions 
uiereof, within six months of the time of the 
passing of this Act; and in the case of ^r- 
BOBB first using aaoh a style, after the passing 



of this Act, within six months of the time 
when such style is first used. 

3. Every person required to register a 
declaration under the provisions of this Act, 
and failing to comply with the provisions 
thereof shall forfeit the sum of one hundred 
dollars, to be recovered before any court of 
competent jurisdiction by ^nj person suing, 
as well in his own behalf as in behalf of 
Her M^esty ; and half of such penalty shall 
belong to the Crown for the use of the Pro- 
vince, and the other half to the party suing 
for the same, unless the suit be brought, as 
it may be, on behalf of the Crown only, in 
which case the whole of the penalty shall 
belong to Her Majesty, for the uses aforesaid. 

4. It shall be the duty of each registrar to 
keep two alphabetical indices of all declara- 
tions of copartnerships delivered to him in 
pursuance of the provisions of the Registra- 
tion of Co-Partnerships Act of 1869, and of 
declarations delivered to him in pursuance of 
the provisions of this Act. 

5. In one of such books, hereinafter called 
the '* Firm Index Book,'' the registrar shall 
enter in alphabetical order the style of the 
respective firms, in respect to which declara- 
tions have been delivered to him, and shall 
place opposite such entry the names of the- 
person or persons composing such firm, and 
the date of the receipt b^y him of the declara- 
tion, in the manner shown in the "Firn^ 
Index Book," a form of which is exhibited in 
the schedule hereto. 

6. In the second of such books, hereinafter 
called the ** Individual Index Book," the regis'- 
trar shall enter in alphabetical order the names 
of the respective members of each of such 
firms, and shall place opposite such entry the 
style of the firm of which such person is a 
member, and the date of the receipt of tha 
declaration in the manner shown in the '* In- 
dividual Index Book" in the schedule hereto. 

7. Each registrar shall, immediately he ia- 
provided with books therefor, cause to be en- 
tered in such books, in due order, the namea 
and firms mentioned in any declarations regis- 
tered with him before the time that he is pro- 
vided with such books, and all other arrears, 
and shall, after such entries have been made, 
from time to time, enter such declarations aa< 
the same are received. 

8. The registrar shall be entitled to be paid' 
by the treasurer of the municipality, whose 
duty it is to furnish registry books for all 
entries made in respect of declarations filed 
before such registrar is provided with registry 
books, at the rate of one cent per entry. 

9. Said index books shall be furnished by 
the treasurer of said municipality, (or in case 
of his default, by the registrar,) itir the same 
manner as other registry books. 

10. Afteir all declarations registered with 
any registrar have been duly entered in the 
Firm Index Book herein provided for, it shall 
not be necessary for such registrar to reoor d 
declarations of co-partnership in the book pro-^ 
Tided for by section five of the Md Act, but 
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the said index hooks shall he thereafter suh- 
stituted therefor. 

11. The registrar shall he entitled to charge 
for searches made in each of sach hooks the 
following fees and no more: for searching in 
Firm Index, each firm ten cents; for search- 
ing in Indiyidual Index, each name ten cents ; 
for each certificate, when reqaired, twenty- 
five cents. 

12. Neither this Act nor that relating to 
the registration of co-partnerships Act of 
1869, shall he construed to apply to associa- 
tions of individuals for the manufacture of 
oheese and contributing produce from their 
dairies for that purpose. 



An Act to amend the Act intituled " An Act 
respecting the property of Beligioui Insti- 
tutions in Upper Canada,'*'* 

Her Majesty, &c., enacts as follows : — 

1. That section three of chapter sixty-nine, 
of the Consolidated Statutes for Upper Canada 
be and the same is hereby amended by insert- 
ing in the eighth line of the said section after 
the words ** meeting house or chapel," the fol- 
lowing words, " or residence for the minister," 
so that the amended Act would read as follows, 
viz : — 

(2) When a debt has been or may be here- 
after contracted for the building, repairing ex- 
tending or improving of a church, meeting 
house or chapel or the residence of a minister 
respectively on land held by trustees for the 
benefit of any religious society in Upper Can- 
ada, or for the purchase of the land on which 
the same has been or is intended to be erected, 
the trustees, or a majority of them, may from 
time to time secure the debt or any part 
thereof, by a mortgage upon the said land, 
<;hurch, meeting house or chapel, or the resi- 
dence of the minister, or may borrow money 
to pay the debt or part thereof, and may se- 
■cure the re-payment of the loan and interest 
by a like mortgage upon such terms as may be 
agreed upon ; Provided that no such mortgage 
shall be created by the said trustees upon the 
land on which any church, meeting house, 
chapel or residence of a minister respectively 
is or may be erected, except in case of a debt 
incurred or to be incurred for the erection of 
such church, meeting house, chapel or resi- 
denee of the minister respectively. 




An Act to amend the Act respecting Appren- 
tices and Minors. 

Her Majesty &c., enacts as follows : — 

1. Section four of the Act respecting appren- 
tices and minors, chaptered seventy-six of the 
Consolidated Statutes for Upper Canada is 
hereby repealed, and the following shall he 
substituted for the said section, and shall be 
taken and read as part of the said Act : — 

(4.) In a city or town, the mayor, judge of 
the County Court or police magistrate, and in 
a county the judge of the county court of the 
county, may put and bind for the like period 



to any person mentioned in the several sections 
of this Act, with the consent of such person and 
of the minor, any minor who is an orphan or 
has been deserted by his or her parents or 
guardian, or whose parents or guardian have 
been for the time committed to a common gaol 
or house of correction, or any minor who is 
dependent upon public charity for support; 
and such apprentice and the master of such 
apprentice shall be held in the same manner 
as if the apprentice had been bound by his or 
her parent; and no minor who has been or 
shall hereafter be abandoned by his or her 
parent or guardian, or who is dependent upon 
charity for support, shall hereafter be removed 
from any public or private charitable institu- 
tion, or from the custody or control of any 
private person who may charitably be taking 
care of such minor, by the father or mother or 
guardian of such minor against the will of the 
head of such public or private charitable insti- 
tution, or of such private person, without an 
order for such removal from a judge of one of 
the superior courts of law or equity, or firom 
the judge of the county court of the county, 
or mayor or police magistrate of the city or 
town where such minor may be; and such 
judge or other person hereby empowered to 
make such order for removal, may notwith- 
standing the strict legal right of the applicant 
to the custody and control of such minor, re- 
fuse to grant an order for the removal of such 
minor unless he shall be satisfied that such 
removal will tend to the benefit and advantage 
of such minor. 



AMERICAN SHIPS UNDER BRITISH 

COLOURS. 

One of the items of damages claimed by the 
United States under the Alabama Convention 
consists of losses sustained by the transfer of 
American ships to the British registry. We 
believe that during the war more than seven 
hundred American merchantmen were trans- 
ferred to our registry, and became British ships 
for the express purpose of escaping the Confed- 
erate cruisers. Assuming that this head of 
damage is vnthin the treaty, and also capable 
of proof, we may suggest, on the part of Her 
Majesty, an objection to the claim which, in 
the majority of cases, will, we believe, prevail 
if the British registry be inspected, it will be 
found that opposite to many of the ships are 
placed the names of American mortgagees. 
The names of the transferees are never given 
on the registry, but they could be easily ascer- 
tained. Now where the names of transferors 
and mortagees are identical, there arises the 
presumption that there was no absolute sale of 
the ship, but only a colourable transfer. So 
also if in other cases it be found that the trans- 
ferred ships were held upon trust for the former 
owners, there again the claim would fail, he- 
cause, there being no horM, fide sale, there 
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could be no loss. To these objections, founded 
upon general principles, must be added one of 
a more important character, based on the Bri- 
tish Merchant Shipping Act 1854. By section 
56 of that Act, every person, before being reg- 
istered as transferee of a ship or share of a ship, 
must make a declaration that he is qualified to 
be registered as owner as owner of a British 
ship, and also that, to the best of his know- 
ledge and belief, no unqualified person is en- 
titled as owner to any legal or beneficial inter- 
est in the ship or any share therein. A false 
declaration constitutes a misdemeanour, and by 
section 103, if any unqualified person acquires 
as owner any interest, either legal or beneficial, 
in a ship using a British flag and assuming the 
British character, such interest shall be forfeit- 
ed to Her Majesty. Persons qualified to be 
owners of British ships are British-born sub- 
jects who have not sworn allegiance to a foreign 
State, denizens, and naturalised person. If, 
therefore, upon the evidence in any cases under 
this head of damage, it turns out that an 
American citizen has retained or acquired after 
transfer to the British registry any beneficial 
interest in the ship transferred, that share will 
be forfeited to the Queen, and no claim against 
the Crown for damage can be founded on a 
transaction which in itself constitutes a viola- 
tion of the municipal laws of the United King- 
dom. 

It is impossible to believe that in four years 
ships showing an aggregate burthen of half a 
million tons were bought out and out by sub- 
jects of the Crown, but the American claim 
rests entirely upon the hypothesis that such 
was the fact. The alternative hypothesis, 
which is much more probable, not only defeats 
the claim, but entitles the Crown to confiscate 
to its own use an enormous mass of property 
of the highest value. — Law Journal, 



ARBITRATION IN TRADE DISPUTES. 

The following is the copy of the bill drawn 
op hy Mr. Rupert Kettle on the subject of 
Conciliation and Arbitration in Trade Dis- 
patea, and approved of by the Trades Congress 
at Nottingham : — 
A Bill to extend the application of the Act to 

consolidate and amend the Laws relative to 

the Arbitration of Disputes between Masters 

and Workmen. 

Whereas it is desirable to extend the provisions 
^ an Act passed in the reign of His Majesty 
^g George IV., intituled " An Act to consoli- 
^te and amend the Laws relative to the Arbi- 
wation of Disputes between Masters and Work- 

"^^'" ^ *^ *<^ ™"^® *^e same applicable to 
JMern modes of settling such disputes by boards 
ot arbitration : Btf it therefore enacted by the 
Vlueen's Most Excellent Majesty, by and with the 
Wvice and consent of the Lords Spiritual and 
temporal, and Commons, in this present Parlia- 
ment asgembled, and by authority of the same, 
*8 lollows : 

1- Interpretation.— In this Act the words 'the 
^t shall mean the statute of 6 Geo. IV. c. 96. 
iiie word " board" shall mean any board of arbi- 



tration described in the next following section, 
which shall have under its rules power to deter- 
mine any dispute cf which it may have cognizance. 
The word " decision" shall mean any final deci- 
sion in writing of any dispute in manner prescrib- 
, ed by the rules of the board, whether the same 
be by recording a vote of the board on a resolution 
of a meeting or by the written judgment in the 
nature of an award of any chairman or umpire. 

2. Act to Extend to all Boards. — Whenever a 
board shall be formed for the purpose of settling 
any dispute between masters and workmen in 
any trade, or between masters and workmen 
carrying on business in any district, then, what- 
ever may be the constitution or form of procedure 
of such board, and whether or not the same shall 
purport to have cognizance of both present and 
future disputes, or cognizance of disputes relative 
to the terms of any contract about to be entered 
into, or to the construction of any existing con- 
tract, or to the breach of any contract, such board 
shall have all the powers conferred by this Act, 
and also such powers contained in the Act as are 
hereinafter mentioned. 

3. How Contract of Submission shall be made. 
— Every master who agrees to be bound by the 
decision of any board shall affix, and keep affixed, 
in some conspicuous part of his place of business, 
where the same can be read by his workmen, a 
printed copy of the rules of such board, and shall 
also deliver a printed copy thereof to each of his 
workmen; and every workman who agrees in 
like manner to be bound shall aceept a printed 
copy of the rules so delivered ; and every employ- 
er so affixing, and every workman so receiving a 
copy of such rules, shall in all things be bound 
thereby. 

4. Attendance of Persons and Production of 
Documents. — Where a summons is issued and 
served upon any person according to the rules 
of any board, to attend before such board and 
give evidence, or to give evidence and also to 
produce any books or documents in his posses- 
sion, and the person so served wilfully omits to 
appear at the time and place mentioned in the 
summons, or then and there to produce the books 
or documents mentioned in such summons ; or if 
any person, being present at the sitting of any 
board, shall refuse, when required in accordance 
with the rules of such board, to give evidence, 
or to produce any books or documents then in 
his possession, then, and in either of the above 
cases, the person so omitting or refusing shall be 
a witness in default within the meaning of sec- 
tion 9 of the Act ; and thereupon any justice of 
the peace acting in the petty sessional district 
where such person shall have eo omitted or 
refused to attend or to produce books or docu- 
ments, shall have and exercise all the jurisdiction 
conferred upon justices by section 9 of the Act, 
and the person who shall have so omitted or re- 
fused shall be subject to the penalties therein 
mentioned. If any person objects to the inspec- 
tion of any book or document by the board, be- 
cause BO doing would unnecessarily expose his 
trade, then |the board shall appoint some inde- 

Sendent person to extract from such book or 
ocuments, in a form not to lead to such expo- 
sure, such information as may be required by the 
* board, and such books and documents shall be 
then produced and delivered in the presence of 
the person producing the same to the person so 
appointed. 
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5. Decisions and their Enforcement, — Every 
decision shall be in writing, and where it orders 
tiie payment of money, it shall state the sum, 
and by whom, to whomt.and when the same shaU 
be paid ; and when the decision orders anything 
to be done, or not to be done, then it shall rarther 
order what sum shall be paid, and by whom and 
to whom, and when, as liquidated damages if 
such decision is not complied with ; and every 
decision so made shall be an award within the 
meaning of section 24 of the Act, and be enforced 
accordingly. 

6. Exemption from Operation of Penal Statutes. 
No member of any board, or any person bound 
by the proceedings thereof, shall be liable to any 
penalty or punishment under any Act relating to 
masters and servants for any breach of contract 
of which such board might under its rules take 
cognizance. 

7. Boards to use Public Buildings. 

8. Parts of the Act to be incorporated here- 
with.— Sections 9, 17, 24, 25, 26, 27 (with form 
in schedule there referred to), 28, 29, 30, 88, and 
84 of the Act shall be incorporated with this Act, 
and construed therewith as though the same had 
been hereby re-enacted. 

9. The Acceptance of this Act by Boards to be 
Voluntary. — ^This Act shall not be in force in re- 
lation to any board, or the proceedings thereof, 
until the whole or some part hereof shall be ac- 
cepted by such board. And any board may 
accept the whole or any part of this Act ; and 
only such parts as are so accepted shall, in rela- 
tion to such board, be in force. And when any 
board shall accept the whole or any part of 'this 
Act, such board shall so state in its rules, in the 
following form (or some form to like effect), viz., 
" This board has accepted the Trades Arbitra- 
tion Act, 1871 ;" or, if part only be accepted, 
then, " This board has accepted sections (here 
state sections accepted) of the Trades Arbitration 
Act, 1871.)'' Provided that it shall not be com- 
petent to any hoard to accept section 82 of the 
Act only. 

10. Not Apply to Proceedings for Conciliation. 
—The provisions of this Act shall not apply to 
any proceedings taken for the purpose of settling 
any dispute by conciliation only ; and where no 
power is given to any board to determine any 
dispute, in case the parties thereto cannot mutu- 
ally agree, any proceedings to promote such 
mutual agreement shall, for the purposes of this 
Act, be deemed proceedings for conciliation. 

11. Short Title.— This Act shall be cited as 
" The Trades Arbitration Act, 1871." 

Clauses in the Act of 5 Geo. IV., c. 96, pro- 
posed to be incorporated in the " Trades Arbi- 
tration Act, 1872":— 

Section 9. Power to summon witnesses, and to 
compel them to attend and to give evidence, un- 
der pain of imprisonment. 

Section 17. Power for married women to lodge 
complaint in name of husband, and for children 
under age in the name of parents or guardians. 

Section 24. Performance of award may be en- 
forced by distress, and failing that, the party 
refusing may be imprisoned. 

Section 25. Where consequences of distress, 
ruinous or especially injurious to defaulter or his 
family, warrant may be withheld and defaulter 
committed. 

^^ection 26. On payment of sum awarded, with 
costs, the party imprisoned to be discharged. 



Section 27. Form of commitment. 

Section 28. No appeal by writ of certiorari. 

Section 29. No proceedings under Act to be 
bad for want of form. 

Section 80. Fees to be paid as under : — Sum- 
mons, 2d. ; oath, 8d. ; entering order, 4d. ; war- 
rant, 6d. ** 

Sections 88 and 84. As to limiting actioni 
against arbitrators, <bc. 



A FRENCH VIEW OF LORD BROUGHAM. 

At the annual public meeting of the Aca- 
demie des Sciences Morales et PoUtiques, a 
branch of the French Institute, held on Satur- 
day last, M. Jules Simon read a report on the 
various essays sent in competition for the 
prizes offered by the Academy. The feature 
of the day, however, was an address delivered 
by M. Mignet upon the career and character 
of the late Lord Brougham, which occupied 
the attention of the assemblage for more than 
an hour an a half, and was listened to through- 
out with the closest attention. M. jllignet 
said : — " Lord Brougham was. the oldest as he 
was the most illustrious foreign associate of 
the Academy. He was Lord High Chancellor 
of England when, in 1832, the Acad6mie des 
Sciences Morales et Politiques was re-estab- 
lished, and he was immediately admitted to its 
ranks, and with indisputable titles. A cele> 
brated and an intellectual writer, he had since 
the beginning of the century applied his power- 
ful faculties and his varied talents to the pro* 
pagation or defence of the noblest and most 
humane ideas. He had cultivated with an 
aptitude that was in some degree universal the 
vast field of social science, after having in his 
earlier day traversed not without distinction, 
the field of physical and mathematical sciences. 

A great advocate, he pleaded the greatest 
causes with earnest speech and vigorous dia- 
lectics, and he acquired by his eloquence an 
imperishable renown. A political orator of 
extraordinary fertility, and not less remarkable 
for the loftiness of his views as for the bril- 
liancy of his talents, he was placed from 1810 
to 1830 at the head of that party in the House 
of Commons which desired to improve the laws 
and to extend the public liberties. An enter- 
prising Minister and a reforming Chancellor, 
he effected in the Government and in the ad- 
ministration of justice those happy changes, 
equally prudent and just, which he had recom- 
mended while in Opposition.'' The talents and 
tastes of Lord Broughi^m were displayed at an 
early age, and M. Mignet dwelt at somo length 
upon this portion of Brougham's career, re- 
counting many anecdotes which have become 
&miliar to the English public. After alluding 
to Brougham's advocacy on behalf of Queen 
Caroline, and to the famous speech demanding 
the repeal of the well-known Order in Council 
forbidding neutral vessels firom entering French 
ports, the orator passed to the period when 
the subject of his address became Lord Chan- 
cellor, having in the meantime, during a space 
of twenty years, displayed inexhaustible w> 
tivity and eloquence on behalf of the most 
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liberal and generous views of reform. The 
new Chancellor was described as being — ** Not 
only a Liberal Minister in the Council, a fruit- 
ful legislator in Parliament, but also a great 
magistrate in the High Court of Equity, where 
he was the supreme judge. No one possessed 
in a greater degree the sentiment and the per- 
ception of justice. Scarcely had he become 
installed in the chief seat of the Court of 
Chancery than he applied himself with hon- 
ourable promptitude and ardent equity to ac- 
•celerate the suits which had accumulated from 
time immemoriar and which formed a con- 
gealed mass of litigation. He sat with inde- 
fatigable assiduity in his Court, where he was 
many times found at the dawn of day listening 
to argument or delivering judgments. His 
penetrating sagacity and his general knowledge 
of jurisprudence enabled him to constitute a 
real Court of Equity. He there at the same 
time abolished abuses which would have been 
lucrative to himself, and he suppressed sine- 
cures which were onerous to the State." Brou- 
gham's career in the House of Commons and 
his efforts on behalf of the parliamentary re- 
form were dwelt upon by M. Mignet, who, 
referring to the celebrated speech in which the 
orator implored upon his knees the House not 
again to reject a bill so anxiously desired by 
all lovers of the country, said, " Certainly the 
Itneeling was out of place." Referring to that 
later period when Brougham had become some- 
what estranged froia the leaders of the Whig 
party, he said, " At this time Lord Brougham 
was no less admired than he was fortunate, 
but perhaps he did give way a little to the in- 
toxication of pride, and failed to restrain the 
intemperance of a mind whose fiery nature 
was capable of leading to any extravagance." 
Passing to a consideration of Brougham's 
labours — political, philosophical, and historical 
— M. Mignet said, ' He loved the English Con- 
stitution as an Englishman, he admired it as a 
publicist. He has ably traced its history, ex- 
plained its structure, appreciated its influence, 
And pointed out its useful developments. 

Always in progress, the Constitution, be- 
coming more and more representative of Eng- 
land and bending to the exigencies, had adap- 
ted itself to the diverse conditions of a great 
country, whose ideas it follows, atid whose 
wants it satisfies. Little by little it has thus 
directed the efibrts of all powers and classes 
within the State to the same end — the growing 
establishment of all that is right, the increasing 
respect for public interests, the skilful man- 
agement of common affairs. Lord Brougham 
well explained that progressive Constitution 
which, without changing the form of Govem- 
xnent, has perfected its means of a<^n, has 
rendered royalty limited in its intervention 
the aristocracy liberal in its conduct, and the 
democracy moderate in its pretentions ; and 
which, constructed not by force of logic, but 
by history, has issued less from the spirit than' 
from the very existence of a people which it 
' lias enabled \n our days to conduct itself as a 
republic under a monarchy, to enjoy order, 



prosperity, and greatness combined with lib- 
erty. Lord Brougham dedicated his book upon 
the Constitution of England to Queen Victoria, 
under whose long reign that Constitution, 
faithfully observed in its spirit, has never been 
evaded in its exercise. Written at the age of 
eighty-one, that dedication is a model of pro- 
priety and grace. In the same year in which 
he dedicated a political work to the Queen of 
England he dedicated a scientific work to the 
University of Edinburgh, which selected him 
for its Chancellor in 1860. That volume con- 
tained treatises upon mathematics and physics, 
written between 1796 and 1858, upon the most 
various subjects — general theorems of geome- 
try, problems of Keppler, dynamic principles, 
the differential calculus, the architecture of the 
cells of bees, analytical and experimental re- 
searches into light, the attractions of forces, 
and lastly, the admirable speeeh which he de- 
livered at Grantham upon the occasion of in- 
auguruating the monument to Sir Isaac -New- 
ton." After describing the residence at Cannes 
and the industrious and learned life which 
Brougham passed there during many winters, 
and where he died on May 7, 1868, M. Mignet 
thus summed up his estimate of his character: 
— " Henry, Lord Brougham, belongs to the 
number of the great men of his time and of his 
country. Endowed with extraordinary genius, 
possessed of vast knowledge, gifted with bril- 
liant talents, animated by incomparable ardour, 
he devoted the thoughts of his mind, the 
enthusiasm of his soul, the resources of his 
knowledge, the brilliancy of his talents, to the 
service of the noblest causes — to the progress 
of justice, of law, of intelligence, ol humanity. 

A Reformer without a chimera, a Conserva- 
tive without a prejudice, he never separated, 
either in his writings or in his actions, what 
was expedient from what was right, and it was 
his pride to keep in accord the free advance- 
ment of men and the moral order of society. 

He was also the defender of political liberty, 
the persuasive advocate of civil equity, the 
zealous promoter of public education, the elo- 
quent supporter of human emancipation. Il- 
lustrious by his works, memorable by his 
services. Lord Brougham must ^be counted 
among those great men who honour the coun- 
try whose glory they sustain, who maintain 
what is right and strengthen what is good, 
and who, by the brilliancy of their talents and 
the generosity of their souls, are held by pos- 
terity in ^rerlasting esteem.' — Law Journal, 



It has lately been held in the English Court 
of Admiralty, that under Lord Campbell's 
Act, correspondinp: to Con. Stat. Can., c. 78, 
sec. 2, it is competent for the Court or jury 
to award compensation in the case of an un- 
born infant whose father has been killed by 
accident. The George j- Bichard 20 W. B. 245. 
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CANADA BEFOBTS. 



ONTARIO, 



COMMON LAW CHAMBERS. 



In bs Bbown and Wallaob. 



fBeported hy HEaraT O'Brien, Esq., Barrister-at-lMW.J 

S9 Vic. cap. Siy sees. SS, S6, fOnt.}— Tavern License Actr— 
Trial by Judge withotU jury—Depositions as evidence — 
Prohibition. 

Held, 1. After an appeal to the Sessions from a conviction 
of a magistrate for selling liquor after 7 o'clock on Satur- 
day evening, under 32 Vic. cap. 82, sec. 23, is confirmed 
a prohibition to the Sessions will not be ^;ranted. 

Seld, 2. That under the above section, it is irregular for 
the judge who tries the case to call a jury, or to receive 
depositions of jnitnesses as evidence, but this is not 
ground for a prohibition. 

[Chambers, January 6, 1872 — Galt, J.] 

Oaler obtained a sammons, calling upon Jokn 
Wallace, and t^eorge Duggan, Esq., the Chair- 
man of the General Sessions of the Peace for 
the County of Tork, to shew cause why a 
writ of prohibition shoald not be ordered to issue 
out of this court to prohibit the said Court of 
General Sessions of the Peace' from further pro- 
ceeding in the matter of an appeal to the said 
court, wherein one Thomas Brown was appellant 
and one John Wallace was respondent, being an 
appeal from a certain conviction made by Alex- 
ander Macnabb, Esquire, Police Magistrate of 
the said City of Toronto, against the said Thomas 
Brown, on the twenty-third day of November, 
1871, for that he the said Thomas Brown on 
November 11th, 1871, sold intoxicating liquors ■ 
after seven o'clock in the evening of that day, 
and which said appeal came on to be tried at the 
said Sessions on December 16th, 1871, and was 
dismissed, and the laid conviction affirmed with 
costs — on the grounds : 

1st. That the said appeal was tried by a jury 
who were called and sworn upon the matter of 
the ^aid appeal, and not by the said Chairman of 
the sifld Sessions, as required by the Statute in 
that behalf ; 

2nd. That the respondent gave no evidence in 
support of the said conviction, and that the learn- 
ed Chairman of the said Sessions allowed the 
respondent to read to the said jury the deposi- 
tions of the witnesses for the prosecution taken 
in the Police Court on the hearing of the inform- 
ation, instead of giving the viva voce testimony 
of the said witnesses themselves. 

8rd. That the said conviction was affirmed 
without evidence, and the said Sessions exceeded 
their j urisdiction in so doing. 

The facts of the case material to the applica- 
tion are the following : 

The applicant Brown had been convicted in 
the Police Court of the City of Toronto, upon the 
evidence of two fitnesses, and fined in the sum of 
$20 and costs, for selling liquor after 7 o'clock 
on Saturday evening contrary to sec. 23, cap. 32, 
82 Vic, Oat. He appealed from this conviction 
to the Court of General Sessions, pursuant to 
C. S. U. C. cap. 114, and 82 Vic. cap. 32, Ont., 
sec. 86, which provides that such appeal ** shall 
be tried by the Chairman of the Court without 
a jury." 



The appeal came on to be heard at the Sessions, 
when the Chairman, with the consent of the ap- 
pellant, but against the wish of the respondent, 
who contended that under the statute the appeal 
should be tried by him alone, directed a jury to 
be sworn to try the appeal. The respondent 
opened his case, and then offered evidence to 
shew that the witnesses upon whose eyidence in 
the Police Court the appellant was convicted had 
left the Province, and he proposed to xead their 
depositions taken in the Police Court as evidence 
in the trial of the appeal. The appellant object- 
ed that the depositions in question were not 
evidence, that the absence of the witnesses from 
the country ,did not entitle the proseentor to 
read them, and that the witnesses themselves 
should be called. The learned Chairman of the 
Sessions overruled the 'objections, and the ab- 
sence of the witnesses being proved, their 
depositions were admitted, and the conviction 
was affirmed with costs. 

The summons for prohibition was then taken 
out. 

ffurd, on behalf of the Chairman of the Ses- 
sions and of the respondent, shewed cause. 

Prohibition is not the proper remedy, and jas- 
tice has been done. The effect of a prohibition 
would-be unfair, and put respondent in a worse 
position than before the appeal. If the appellant 
has any remedy it would be by error. 

The effect of a prohibition if allowed would be 
the same as a certiorarit the right to which is 
taken away: 38 Vic. cap. 27, sec. 2 (Can.) 

The appellant cannot take the objection that 
the case was tried by a jury, as the jury was 
called at bis instance, and if he can, it may be said 
that the case was tried by the judge if he accepts 
their finding and makes it his own judgment 
But we say that 82 Vic. cap. 32, sec. 86 (Ont.) is 
overridden by 82-33 Vic. cap. 31 (Can.) as 
amended by 33 Vic. cap. 27 (Can.), which govern 
in the matter of this appeal. 

Osier supported the summons. 

The Sessions have exceeded their jurisdiction 
in trying the case before a jury. The statute is 
express and positive in its terms, ** shall be tried 
by the Chairman without a jury ;" sec. 36, cap. 
82, 82 Vic, Ont., and the appellant is not estop- 
ped from objecting to the jurisdiction by having 
consented to the jury being sworn : Smith v. 
Rooney. 12 U. C. Q. B. 66; Tales y. Palmer, 6D. 
& L. 283 ; 1 T. R. 552 ; 2 Just. 602, 607.* 

Prohibition lies from the Queen's Bench to the 
Sessions: Reg, v. Herford, 3 £. & £. 115. 

If inferior court assume a greater or other 
jurisdiction -than that allowed by law, or refuse 
to allow an act of Parliament, Superior Courts 
will control them by prohibition: Bac. Abr. ; 
Title Prohibition, C p. 568; lb. prohibition, 
K. p. 557. 

The court here has assumed a jurisdiction 
other than that allowed by law in another res- 
pect, in that it has decided the appeal withont 
evidence, the depositions not being legal evi- 
dence and not receivable : Roscoe Cr. £▼•» 
Ed. 6, pp. 65, 71 ; Dickenson's Qu. Sess-^ 
pp, 525. 643. 644; Reg. v. Austin, 25 L. J., M. 
C. 48 ; Indictable Offences Act, 32-83 Vic. cap. 
30, sec. 80, Can., applies only to depositions 

* See Mossop v. Oreat Northern R. W, Co,, 26 L. T. 9^ 
and cases there cited.— Ens. L. C. G. 
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taken on a preliminary investigation in a crimi- 
nal matter. The appeal here was an entirely 
new proceeding, and the prosecutor had to begin 
de novo : Dickenson, 648, 644. 

The appeal was goyerned by the Statute of 
Ontario, not by the Summary Conviction Act of 
Canada, 32, 83 Vic. cap. 81, for the subject of 
it was not a crime under sec. 1, and it was in 
relation to a matter wholly within the jurisdic- 
tion of the Provincial Legislature : B. N. A. Act, 
sec. 92, sub-sec. 9. 

Galt, J. (having consulted Hagabty, C. J., 
G. P.)— There is no doubt that the whole of the 
proceedings of the Sessions were entirely irregu- 
lar ; but I see a difficulty in granting a prohibi- 
tion. How is the appeal to be disposed of ? If 
wecoald grant a conditional prohibition until the 
next Sessions we might relieve the appellant, but 
it cannot be disputed that there was jurisdiction 
to entertain the appeal. Are then the facts, that a 
jary was sworn to try the appeal, and that 
improper evidence was received, reason for 
granting a writ of prohibition ? I think not. 
The judge might accept the verdict of the jury, 
and make it the judgment of the court. I do 
not think that the other ground taken by the 
Bummons, that the Sessions proceeded without 
eridence, can be put higher than the admission of 
improper evidence, and this is no ground for a 
prohibition. 

The summons must be discharged, but under 
the circumstances without costs. 

Summons discharged without tosta. 



REVIEWS. 

The Canadian Monthly and National Rb- 
viBw. Adam Stevenson Ifc Co., Toronto. 
Nos. 1 and 2. (Price |8 00 per annum.) 

So many attempts to establish a periodical 
in this country which should be a vehicle foi 
the development of English literature iu 
Canada have resulted in failure, that every 
fresh attempt is regarded with some misgiv- 
ing. Inasmuch, however, as Confederation 
has opened a wider field, both as a market 
and a source of supply, and as every year 
increases that field and adds to its fertility, 
we may hope that the effort now made will 
be attended with happier results.. 

Typographically, the new magazine is a 
credit to this country, and especially to To- 
ronto, where the business of publication seems 
to be largely established. Nor do the contents 
of the first two^numbers belie the neat, plain, 
yetattractive exterior. Sufficiently solid, with- 
out being heavy, they are like a well-baked 
home-made loaf, sustaining, yet easy of di- 
gestion. Variety prevails; but, thank the 
conductor, no sensationalism. May they ever 
•void that rock on which so much of our 



periodical literature is wrecked, and rendered 
useless for everything but mischief! 

To get at the best part of these numbers 
we must begin at the end, where the ^' Book 
Reviews'* are .to be found. The critique ia 
the February number upon Mr. Freeman's his- 
torical essay 13 very interesting, and that upon 
Longfellow's " Divine Tragedy" is a gem, which 
even the warmest admirer of Mr. Longfellow 
cannot fail to appreciate, even if they are forced 
to the conclusion that for once he has made a 
mistake. Query, — Could not a nicer phrase 
than this be hit upon? Surely **Book Re- 
views''^ is not such English as so great a master 
of the language as we fancy we discover work- 
ing here would undertake to defend. It smacks 
too much of that modem style which regards 
adjectives and substantives as possessing a 
difference without a distinction. 

The magazine is not to be made altogether 
non-political except in a party sense; and 
here the Editors are probably right, for other- 
wise the publication would be deprived of a 
subject without which its professed character 
of a national work would be practically nega- 
tived. Nevertheless, to treat of such subjects 
in a judicious way so as to hit the happy 
mean of instruction, without ^^ raising the 
dander " of either Grits or Tories, will be no 
easy task. The article upon '*The Recent 
Struggle in the Parliament of Ontario" is 
very good, and comes within the rule that no 
party politics are to be discussed. The paper 
upon the Census of 1871 is full of suggestions 
of great yalue. And, in connection with this 
article, we are reminded that we have received 
a pamphlet published by Mr. J. C. Tachd, 
controverting some of the views advanced by 
Mr. Harvey, and, perhaps, in some instances 
successfully. Mr. Tach^ says, correctly 
enough, that "the rate of increase of one 
period, in a young country yet undergoing 
the process of colonization and traversed by 
migratory currents, is no criterion whatever of 
the rate of increase of the next period. The 
population of Upper Canada was 465,357 in 
1841 lend of that year), as ascertained by 
the census of that year; it was 952,004 in 
1851 (end of the year); and 1,396,091 in 
1861 (end of 1860), showing a total increase 
of 104 per cent, for one decenniad, and 
46,000 for the period next following. But as 
the second period was made, in reality, only 
of nine years, the correct statement is to say 
that the annual increase was at the rate of 
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7.42 during the first, and 4.84 during the 
second period. This example shows the fal- 
lacy of calculations based on a mere regular 
geometrical progression." Again, when speak- 
ing of the supposed inaccuracy of the census, 
he alludes to the special re-numeration of St 
Mary's which gave the population of that place 
as 3,178, taking nine months after the taking 
of the census, which gave the number as 
8,120. It is, however a matter of notoriety 
that general disatisfaction exists on the sub- 
ject of the last census. 

We are glad that military matters, so essen- 
tially a part and parcel of this Canada of ours, 
are not overlooked, and so far that department 
has been well supplied by the pen of Lt.-Col. 
Denison. 

We understand that the proprietors are de- 
termined that the want of immediate financial 
success shall not deter them from giving the 
enterprise a fair trial. That it will succeed 
we have no doubt, and that it includes among 
its contributors one so well known and so 
highly appreciated in the literary world as 
Mr. Goldwin Smith cannot but tend largely to 
that success. 

The leading articles contained in the Janu- 
ary number are, " The Washington Treaty," 
by Chas. Lindsey, Esq.; " Anne Hathaway — 
a Dialogue," by Dr. Wilson, of University 
College ; " The Cavalry Charges at Sedan," by 
Lt-Col. G. T. Denison, jun.; "Man's Place in 
Nature," by Prof Nicholson, of University 
College ; an article on the curiosities of Can- 
adian Literature, by Dr. Anderson, of Quebec ; 
the initial chapters of an admirably written 
story entitled "Marguerite Kneeler, Artist 
and Woman," by Miss Murray, of Wolfe 
Island ; a Sketdi of an Historical Night in the 
Old Canadian Parliament, by S. T. Watson, 
Esq.; two original poems — "Marching Out," 
and "January;" and a translation by Goldwin 
Smith, M.A., of the Opening of the Second 
Book of Lucretius, together with Tennyson's 
recent poem, " The Last Tournament." 

The contents of the February number are — 
"The Canadian Census of 1871," by Arthur 
Harvey, Esq., of Toronto ; a thoughtful article 
on Early Christian Art and Symbolism, by the 
Rev. W. H. Withrow, M.A., of Niagara; 
" Modern Dress" by Mrs. C. R. Corson ; "A 
North American Zollverein," by Chas. Lind- 
sey, Esq. ; a description of " A Night of Terror 
in the Backwoods," by Mrs. Muchall, (not quite 
equal in style and tone to the other matter), and 



a capital article on the Recent Struggle in the 
Ontario Legislature, by a " By-stander." Mar* 
guerite Kneeler is continued in a style equal to 
its commeacement, and the poetical «ontriba- 
tions include "Marching In," "February," 
" The Bachelor's Wife," "One Woman's Valen- 
tine." The selections are excellent, embrac- 
ing a biographical sketch of Henry Gavendish, 
a study of Hibernicisms in Philosophy, by the 
Duke of Argyle, and a critique upon Helps as 
an Essayist, by the Rev. Charles Kingsley. 



Blackwood's Magazine for March 

Is an unusually attractive number, and con- 
tains an eloquent and probably not an exagge- 
rated sketch of the Life of General Lee, the 
greatest General that ever trod this continent 
and perhaps the third in rank of all modem 
Generals. There is also a paper by Cornelius 
O'Dowd, entitled " The American Revoke," 
and many other interesting articles all in the 
true Blackwood style. This number is of pecu- 
liar interest to readers here at the preseot 
moment It has been republished very early 
by the Leonard Scott Publishing Company of 
New York. The following are the contents in 
full : — " A True Reformer "— " Voltaire" - 
Maid of Sker, Part viii "— " Autumnal Man- 
oeuvres" — "The Manchester Nonconformists 
and Political Philosophy " — " General Lee"— 
" Cornelius O'Dowd (The American ' Revoke"') 
— " Ministers before Parliament " 



Wood's Household Magazine. March, 1872. 

S. S. Wood & Co., Newburgh, N. Y. 

This periodical, now in its tenth year, has 
with the present issue passed into the hands 
of the well-known Gail Hamilton, as editor-in- 
chieC With a frankness characteristic of her 
sex and country, this lady lets us know that 
her income exceeds $3,000 a y«ar, that she 
means to make money for the proprietors, 
that she has secured, as contributors, such 
writers as Greeley, Portus, Beecher and Saie- 
and that for a dollar per year the whole can 
be secured. Taking the average run of readers. 
something can be found in this magazine sait- 
able for everybody, so diversified are its con- 
tents. We have found the stories not to be 
of that livid kind which induce nightmare 
and dyspepsia, but rather gentle sedaiiT<^ 
well adapted after a course of legal reading to 
tone the nervous system down to balioy 
sleep. 



J 
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DIARY FOR APRIL. 



1. Mod.. Easter Monday. County Court Term begins. 
Clerks and Dep. Clerks of Crown and Master 
and Registrar in Chancery to make quarterly 
returns of fees. 

6. Sat... County Court Term ends. 

7. SUN.. Low Sunday f or 1st ajter Easter. 
14. SUN.. 2nd Sunday after Easter. 

a. SUN.. Srd Sunday aSVtr Easter. 

23. Tues.. St. George, 

25. Thur . St. Mark. 

28. SUN.. JUh Sunday a/er Easter. 
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LEGAL NOTES. 



Mrs. Bradwell, the Editor of the Chicago 
Legal News, is one of the most indefatigable 
of her sex. She applied for admission to the 
Bar of Illinois ; and on being refused, moved 
all the Courts of the State, from the lowest 
even unto the highest. But the law was 
against her, and, cherishing the motto of her 
paper, "Z«a? vincit" she submitted with 
serene grace. But it was only to gather up 
W energies for a new and now successful 
effort The Senate of the State of Illinois has 
been moved, and the result is announced in 
her paper ia jubilant capitals: "Liberty op 
Pdrsuit triumphant in Illinois ! " Her im- 
portunity has secured the passage of an Act, 
which takes effect next July, and reads as 
follows : 

"Sec. 1. — No person shall be precluded or 
debarred from any occ^jpation, profession or 
employment (except military), on account of sex. 
Provided, that this Act shall not be construed to 
affect the eligibility of any person to an elective 
office. 

" Sec. 2. — All laws inconsistent with this Act 
are hereby repealed. 

" Sec. 3. — Nothing in this Act shall be con- 
Btrned as requiring any female to work on streets 
or roads, or serve on juries." 

We think this indomitable woman, or " fe- 
^3^" as the Act has put it, is now entitled 
to change the motto of her journal into " Sex 
'incit." If ^Q n2ay judge from the character 
of her paper (one of the most spirited of our 
weekly exchanges), she will, as a barrister, 
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surpass many of her bearded brethren ; and 
in time, we doubt not, should the gown move* 
raent obtain among the United States bar, she 
will arrive at the forensic honour of being 
"clad in silk attire." We notice that in the 
Washington District Courts a "female lawyer, 
coloured," has already been admitted to prac- 
tice. 



These are the halcyon hours of legal authors. 
Times are changed from the days when coun- 
sel were sternly reprimanded if they ventured 
to cite text-writers. Treatises even so weighty 
as Viner's Abridgement were once lightly 
esteemed by the court. In Farr v. Bean 
(1 Burr. 364), Mr. Justice Foster interrupted 
Sergeant Martin, when he was clenching an 
argument, thus : " Brother, Viner is not an 
authority. Cite the cases that Viner quotes ; 
that you may do." 

Notwithstanding the complacency with 
which the Judges now take a note of the text- 
writers cited, it remained for a Western 
Supreme Court (as duly chronicled in the 
Chicago Legal News) to render the finest 
compliment ever yet conceived by judicial 
intellect to legal authorship. That Court, it 
appears, suspended giving judgment in an 
important testamentary case, until Mr. Kerr's 
recent treatise on " Fraud and Mistake " could 
be imported from England, and placed in the 
hands of the Judges. 



Since the four-and- twenty-day deliverance 
of the Attorney-General against the historical 
"claimant," minute statisticians have been 
overhauling the records of legal speeches 
famous for their "long, majestic march," if not 
for their " energy divine." The closest upon 
Sir John's heels was Miss Shedden, who, in 
the great Legitimacy case which so nearly 
concerned her, spoke for twenty-foifr days 
before the astonished and despairing law lords. 
Sir Charles Wetherell is said to have occupied 
eighteen days in discussing a cause in Chan- 
cery. In Small v. Attwood, the House of 
Lords listened for twelve days to the compact 
eloquence of Sergeant Wilde (afterwards Lord 
Chancellor Truro), whose fee, by the way, 
was £6,000 — about the same sum as that 
which now ministers to the solace of Sir John 
Coleridge. 
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INFRINGEMENT OP PATENTS. 

An important case on this point was recently 
decided by the Court of Queen's Bench in 
Bonathan v. I%6 Bowmanville Furniture 
Manv/acturing Company, 

The plaintiff obtained a patent for a new and 
useful improvement on machines for bending 
wood for making chairs, and other purposes, 
and sued the defendants for infringement of 
it 

By the old process the wood to be bent for 
the back of a chair was placed on an iron 
strap, one end resting against a fixed shoulder 
upon the strap, the other confined by a mova- 
ble shoulder which was tightened against the 
end of the wood by a wedge, in order to give 
the end pressure required to prevent the wood 
from breaking or splintering in bending. In 
the plaintiffs machine a screw was used in 
place of the wedge, and by it, but not by the 
wedge, the pressure could conveniently be 
regulated and adjusted during the bending. 
With the wedge, too, only a single curve or 
semi-circle for the back of the chair could be 
accomplished, while by the plaintifTs machine 
the two ends of the back piece could be bent 
down, so as to connect with the seat or body 
of the chair as side pieces. This also was 
effected by end pressure with the screw ; and 
the side piece and back were thus formed out 
of one piece by continuous pressure, instead 
of from separate pieces. 

It appeared that a machine had been used 
for mafly years in the United States which 
performed the same work as the plaintiff's, 
but it was too expensive. The plaintiff had 
been employed in defendants' factory in bend- 
ing for about three months, and was asked by 
the foreman 'Ho study up an invention or 
apparatus for bending chair stuff." He dis- 
covered the invention that same night, about 
the first of May, and next morning explained 
it at the iactory. The machine was constructed 
there, defendants supplying the materials and 
the blacksmith's^ and carpenter's work, and 
was used there for chairs until about the 
14th of July, when the plaintiff applied for a 
patent, many persons in defendants' employ, 
ment being aware of its construction and 
operation. It appeared, also, that other per- 
sons in the factory as well as the plaintiff had 
been employed in trying to devise such an 
apparatus, and that when ^his was found suc- 
cessful the maiytger said he would patent it 
for the fiictory, to which the plaintiff did not 



then object The plaintiff never informed 
defendants of his application for the patent, 
which issued in October following. 

The Court held that there had been a public 
user of the invention with the plaintiff*s con- 
sent and allowance before he applied for the 
patent, so as to destroy his claim to it. 

They also decided that the pliintiff having 
been employed by the defendants expressly 
to make or improve the machine, could not 
claim to be the inventor as against them. 

It would seem also that the use of the screw 
to produce the end pressure could not be the 
subject of a patent, though the construction 
of the side and back in one piece might be. 



SELECTIONS. 



THE JUDGMENTS OF VICE-CUANCEL- 

LOR MALINS. 

If a Judee is disposed to take eccentric 
views of law and fact, and to decide in a way 
which courts of a^ipeul find it impossible to 
approve, it is hard to conceive any remedy for 
the evil. In this respect experience does not 
alwa3's teach, and we believe there are not 
many Judges who take reversals of their de- 
crees by our courts of appeal much to heart 

We are certain that no court of common 
law would regard as a matter of the least im- 
portance the fact that the Excliequer Cham- 
ber failed to take the same view as itself, apd 
we quite understand that Vicc-Chancellor 
Malins does not feel himself in any way pre- 
judiced by the circumstance that Lord Ha- 
therley comes to diametrically opposite con- 
clusions on similar statements of fact, and in 
the construction of the same Act of Parliament 

It is somewhat an invidious task to discuss 
who is right in this confiict, and we shall per- 
haps be excused if we simply place the diver- 
gence of judicial opinion on record. The most 
recent instance in which it occurs, is in the 
case of Turner v. Collins^ decided by Lord 
Hatherley on the 22nd instant. A voluntary 
settlement had been made by a son in favour 
of his father, which the son sought to set aside 
on the following grounds: — That the plaintiff 
was a young man, and was ignorant of the 
nature of the instruments he was induced to 
execute; that no proper explanation of the 
effect of what he was doing was given to him; 
that his interest throughout the transaction 
was not regarded, and that there had been 
an entire absence of that independent legal 
advice and protection which would justify the 
court in sustaining this voluntary settlement 
by which plaintiff had given up a large por* 
tion of his fortune. In an elaborate judgment, 
delivered on the 8th July last, Vice-Chancellor 
Malins came to the conclusion that the litiga- 
tion was altogether unjustifiable, inasmuch at 
the deeds in question dated in 1865 simply 
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carried into efiFect the deliberate, well-consider- 
ed intentions of the plaintiff; that he had 
ample independent advice, which put him in 
possession of a distinct knowledge of what he 
was about to do, and that the arrangement, 
having regard to the situation of the family 
and the relative circumstances of the father 
and son at the time, was a reasonable and 
proper one; and that, in addition to all the 
other objections, the delay of fourteen years 
in filing the bill, and, admittedly, seven years 
after the plaintiff had full knowledge of his 
rights, was fatal to the bill, which, so far as it 
sought to impeach the transactions of 1855, 
must be dismissed with costs. From this 
decision plaintiff has appealed. 

Now on the material point as to the due 
execution of the settlement, the Lord Chan- 
cellor differed from the Vice-Chancellor, and 
concurred alone on the ground of the delay. 

He was " unable to agree with Vice-Chan- 
cellor Malins that the provision made by this 
young man for his father, and his father's 
family, was either a prudent or a reasonable 
arrangement for a young man circumstanced 
as he was to have made." The Lord Chan- 
cellor then adds this extraordinary remark: 
"The Vice Chancellor seemed to be influenced 
by one or two considerations which, with 
great respect for his Honour, had nothing 
vihatefier to do with the caM." This is very 
startling, but as the case was one in which 
individual opinion of the operation of particu- 
lar motives upon a man's mind would be 
likely to differ, the illustration of judicial con- 
flict is not so striking as in a case where the 
construction of an Act of Parliament is in 
issue. J 

r 

As we stated at the outset, we have an in- 
stance of this also, the judges being the same. 

In Pemberton v. Barnes (25 L. T. Rep. N. 
S. 577) the Lord Chancellor reviewed and 
overruled a decision of Vice-Chancellor Malins 
dealing with the Partition Act of 1868 (31 & 
82 Vict c. 40).. The judgment 'of the Lord 
Chancellor opens in a manner quite as eztra- 
, ordinary as the passage in his judgment in 
Turner v. Collins^ to which we have referred. 
" It appears to me," said his Lordship, " that 
in this case the Vice-Chancellor has adopted a 
construction of the Partition Act which entire- 
ly destroys the effect of the 4th section." The 
suit was for partition of a large estate. The 
plaintiffs, who were devisees in trust under a 
will of one equal undivided moiety, asked for 
a sale instead of a partition, under the afore- 
said sect 4. The Vice-Chancellor held that a 
l^e estate like the one in question was not 
within the purview of the Act, and made a 
decree for partition. The Lord Chancellor said 
that the diflSculty of partition was dealt with in 
sect 3, and that there is not in sect. 4 a single 
word about the size of the estate or the diffi- 
culty of partition — it simply speaks of a case 
where half the parties interested desire a sale, 
»nd it provides that they shall have a prepond- 
trating voice. Consequently the decree of the 



Vice-Chancellor was reversed, and an order 
for sale substituted for that for partition. 

And lastly, the Vice-Chancellor seems to 
have stretched the equitable doctrine of the 
liability of trustees to an extent calculated 
seriously to alarm trustees. The comments of 
our contemporary, the Times, will best descrili^ 
the alarm : — ** The myriad trustees and execu- 
tors scattered throughout the kingdom will 
have read with dismay our report of the judg- 
ment of Vice-Chancellor Malins in a case re- 
ported in our columns last Thursday, and 
have asked themselves, * Who, then, is safe ? 
Many more, who are not yet trustees, will 
probably have resolved, from a perusal of the 
same report, never upon any consideration ^o 
to undertake the office. A man knows that 
he subjects himself to great trouble for few 
thanks, but he strains a point to oblige a liv- 
ing friend, or to do what he can for the family 
of one whom he has known intimately and 
pleasantly all the years of his manhood. He 
is content to give his time and his pains for 
the sake of * auld lang syne.' Vice-Chancellor 
Malins shows us by his decision in Sculihorpe 
V. Tipper that a trustee exposes himself to 
many liabilities beyond the mere labour and 
the vexation of spirit attendant upon it He may 
have to make good the value of the estate 
which he has most conscientiously striven to 
guard. A man dies, and by his will leaves 
certain property to some friends to Watch over 
and sell * so soon after his death as they may 
see fit' For little more than two years they 
dealt with it just as he would have done had 
he been aliye, and it then turns out to their 
unbounded surprise, as it would have been to 
his unbounded surprise, that part of it is 
worthless. If the man had lived, he would 
have suffered the loss, and those upon whom 
he intended to confer his bounty would have 
suffered it: but as he luckily died at an oppor- 
tune time, his friends and executors find that 
they are personally called upon to pay for his 
indiscreet investments. If the law be as it 
was enunciated by Vice-Chancellor Malins^ 
the executors and trustees in Sculthorpe y. 
Tipper must perforce submit to it There 
is, however, always the possibility of an 
appeal, and until the time for it has passed 
by it would be premature to call upon 
Parliament to relieve trustees from so unex- 
pected a pitfall." And our contemporary 
feels so strongly on the case that it goes into 
the law of it, quotes Lord Cottenham against 
the Vice-Chancellor, and plainly doubts whe- 
ther the latter*8 view of the law be sound. 

These three cases even as they stand, the 
third being unappealed as yet, present an ex- 
traordinary condition of things — a condition of 
things unpleasant to comment upon, and which 
it is only possible to deal with gracefully by 
leaving alone. — Law Times, 
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A FRENCH VIEW OF LORD BROUGHAM. 

At the annual public meeting of the Aca- 
d^mie des Sciences Morales et Politiques, a 
branch of the French Institute, held on Satur- 
day last, M. Jules Simon read a report on the 
various essays sent in competition for the 
prizes offered by the Academy, 'i'he feature 
of the day, however, was an address delivered 
by M. Mignet upon the career and character 
of the late Lord Brougham, which occupied 
the attention of the assemblage for more rhan 
an hour and a half, which was listened to 
throughout with the closest attention. M. Mig. 
net said : — ^* Lord Brougham was the oldest as 
he was the most illustrious foreign associate of 
the Academy. He was Lord High Chancellor 
of England when, in 1882, the Academic des 
Sciences, Morals et Politiques was re-estab- 
lished, and he was immediately admitted to its 
ranks, and with indisputable titles. A cele- 
brated and an intellectual writer, he had since 
the beginning of the century applied his power- 
ful faculties and his varied talents to the pro- 
pagation or defence of the noblest and most 
humane ideas. Ho had cultivated with an 
aptitude that was in some degree universal the 
vast field of social science, after having in his 
earlier day traversed not without distinction, 
the field of physical and mathematical sci- 
ences. 

A great advocate, he pleaded the greatest 
causes with earnest speech and vigorous dia- 
lectics, and he acquired by his eloquence an 
imperishable renown. A political orator of 
extraordinary fertility, and not less remark- 
able for the loftiness of his views than for the 
brilliancy of his talents, he was placed from 
1810 to 1830 at the head of that party in the 
House of Commons which desired to improve 
the laws and to extend the public liberties. 
An enterprising Minister and a reforming 
Chancellor, he eifected in the Government 
and in the administration of justice those 
happy changes, equally prudent and just, 
which he had recommended while in Opposi- 
tion." The talents and tastes of Lord 
Brougham were displayed at an early age, 
and M. Mignet dwelt at some length upon 
this portion of Brougham's career, recounting 
man}' anecdotes which have become familiar 
to the English public. After alluding to 
Brougham's advocacy on behalf of Queen 
Caroline, and to the famous speech demand- 
ing the repeal of the well-known Order in 
Council forbidding neutral vessels from enter- 
ing French ports, the orator passed to the 
period when the subject of his address be- 
came Lord Chancellor, having in the mean- 
time, during a space of twenty years, dis- 
played inexhaustible activity and eloquence 
on behalf of the most liberal and generous 
views of reform. The new Chancellor was 
described as being — "Not only a Liberal 
Minister in the Council, a fruitful legislator in 
Parliament, but also a great magistrate in the 
High Court of Equity, where he was the 
supreme judge. No one possessed in a greater 



degree the sentiment and the perception of 
justice. Scarcely had he become installed in 
the chief seat of the Court of Chancery than 
he applied himself with honourable prompti- 
tude and ardent equity to accelerate the suits 
which had accumulated from time imme- 
morial, and which formed a congealed mass 
of litigation. He sat with indefatigable 
assiduity in his Court, where he was many 
times found at the dawn of day listening to 
argument or delivering judgments. His pene- 
trating sagacity and his general knowledge of 
jurisprudence enabled him to constitute a real 
Court of Equity. He there at the same time 
abolished abuses which would have been 
lucrative to himself, and he suppressed sine- 
cures which were onerous to the State." Brou- 
gham's career in the House of Commons and 
his efforts on behalf of the parliamentary re- 
form were dwelt upon by M. Mignet, who, 
referring to the celebrated speech in which the 
orator implored upon his knees the House not 
again to reject a bill so anxiously desired by 
all lovers of the country, said, " Certainly the 
kneeling was out of place." Referring to that 
later period when Brougham had become some- 
what estranged from the leaders of the Whig 
party, he said, " At this time Lord Brougham 
was no less admired than he was fortunate, 
but perhaps he did give way a little to the in- 
toxication of pride, and failed to restrain the 
intemperance of a mind whose fiery nature 
was capable of leading to any extravagance." 

Passing to a consideration of Brougham's 
labours — political, philosophical and historical 
— M. Mignet said, " He lovecf the English Con- 
stitution as an Englishman, he admired it as a 
publicist. He has ably traced its history, ex- 
plained its structure, appreciated its infiuence 
and pointed out its useful developments." 

Always in progress, the Constitution, be- 
comming more and more representative of Eng- 
land and bending to the exigences, bad-adapted 
itself to the diverse conditions of a great 
country, whose ideas it follows, and whose 
wants it satisfies. Little byjittle it has thus 
directed the efforts of all powers and classes 
within the state to the same end — the growing 
establishment of all that is right, the increas- 
ing respect for public interests, the skilful man- 
agement of common affairs. Lord Brougham 
well explained that progressive Constitution 
which, without changing the form of Govern- 
ment, has perfected its means of action, has 
rendered loyalty limited in its intervention, 
the aristocracy limited in its conduct, and the 
democracy moderate in its pretensions; and 
which, constructed not by force of logic, but 
by history, has issued less from the spirit than 
from the very existence of a people which it 
has enabled in our days to conduct itself as a 
republic under a monarchy, to enjoy order, 
prosperity, and greatness combined with lib- 
erty. Lord Brougham dedicated his book upon 
the Constitution of England to Queen yicto^ii^ 
under whose long reign that Constitution, 
faithfully observed in its spirit, has never been 
evaded in its exercise. Written at the age o/ 
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^ghty- one, that dedication is a model of pro- 

griety and grace. In the same year in which 
e dedicated a political work to the Queen of 
England he dedicated a scientific work to the 
University of Edinhurgh, which selected him 
ibr its Chancellor in 1860. That volume con- 
tained treatises upon mathematics and physics; 
written hetween 1796 and 1858, upon the most 
various subjects — general theorems of geome- 
try, problems of Eeppler, dynamic principles, 
the differential calculus, the architecture of the 
cells of bees, analytical and experimental re- 
searches into light, the attraction of forces, 
and lastly, the admirable speech which he de- 
livered at Grantham, upon the occasion of in- 
augurating the monument to Sir Isaac New- 
ton." After describing the residence at Cannea 
and the industrious and learned life which 
Brougham passed there during many winters, 
and where he died on May 7, 1868, M. Mignet 
thus summed up his estimate of his character: 
— " Henry, Lord Brougham, belongs to the 
number of the great men of his time and of his 
country. Endowed with extraordinary genius, 
possessed of vast knowledge, gifted with briU 
liant talents, animated by incomparable ardour, 
he devoted the thoughts of his mind, the 
enthusiasm of his soul, the resources of his 
knowledge, the brilliancy of his talents to the 
service of the noblest causes — to the progress 
of justice, of law, of intelligence, of humanity. 
A Reformer without a chimera, a Conserva- 
tive without a prejudice, he never separated, 
either in his writings or in his actions, what 
was expedient from what was right, and 
it was his pride to keep in accord the free 
advancement of men and the moral order of 
society. 

He was also the defender of political liberty, 
the persuasive advocate, of civil equality, the 
zealous promoter of public education, the elo- 
quent supporter of human emancipation. Il- 
lustrious by his works, memorable by his 
services. Lord- Brougham must be counted 
among those great men who honour the coun- 
try whose glory they sustain, who maintain 
what is right and strengthen what is good, 
and who, by the brilliancy of their talents and 
the generosity of their souls, are held by pos- 
terity in everlasting esteem." — Law JournaL 



RAILWAY GRANTS. 

The construction of railroads as aids to the 
settlement of our public lands is an enterprise 
of the highest national importance, and as 
such ought to receive from the community and 
from the Government all the assistance which 
they can command. Every person mast have 
seen with satisfaction the liberality with which 
our rural and urban municipalities have sub- 
scribed to the stock of the various companies 
now in process of organization or which are 
already pushing on the construction of new 
lines. The Provincial Legislature has re- 
solved to insure the success of these enter- 
prises by granting to them large tracts of the 
public lands. Are these grants constitutional? 



Such is the question to which the writer pur- 
poses to draw public attention. This point of 
constitutional law would have been raised 
more opportunely before the incorporation of 
these companies ; but it cannot be denied, even 
at the present time, that it is one of ^reat 
practical importance. If the success of the 
present railway movement depends in great 
measure on the grant of those public lands ; 
if the money votes of the muntoipalities have 
been given on the faith of these grants, it be- 
oomee necessary to ascertain that their legal- 
ity cannot be called in question. If the con- 
stitution is defective in this respect, it must 
be amended, not violated. The following 
opinion is published only after a full discus- 
sion in the editorial committee of the Revue, 
and after having received the approbation of 
several confreres of the Montreal Bar. 

By the common law, all the public lands 
ate the property of the Crown. It was form- 
erly a disputed question whether the Kings of 
England bad the right to alienate the Crown 
Lands. In cour8e of time the Kings certainly 
exercised the ri^ht of granting the Crown 
Lands at their pleasure. But the exercise of 
this prerogative having greatly impoverished 
the Crown, it has been restrained by several 
modern statutes.* 

In the Province of Canada previous to 1867, 
the public lands were the property of the 
Crown fiir Provincial purposes and subject to 
many restrictions enumerated at length in 
chapters 22, 23 and 24 of the Consolidated 
Statutes of Canada. Certain free grants could 
even be made by the Governor in Council. 
As to the Legislature, its power over the pub- 
lic lands was unlimited. 

Under the British North America Act of 
1867, the tenure of the public lands has under- 
gone very large modifications. The ownership 
is vested in the Dominion or in the Provinces 
according to the nature and situation of the 
property. With regard to the Dominion, sec- 
tion 108 declares that *' The Public Works and 
Property of each Province enumerated in the 
third schedule in this Act, shall be the pro- 
perty of Canada." This property comprises 
the canals, public harbours and fortifications, 
and others of alike n<«ture. 

The right of ownership in the Dominion of 
this property is absolute and free from all re- 
striction. Section 9 L enacts that ihe exclusive 
legislative authority of the P.irliament of 
Canada extends to certain matters therein 
specified and particularly to *' the public debt 
and property." 

Is it thus with the rigVt of ownership vested 
in the several Provinces ? Section 109 declares : 
" All lands, mines, minerals and royalties be- 
longing to the several Provinces of Canada, 
Nova Scotia and New Brunswick at the union, 
and all sums then due and payable for such 
lands, mines, minerals and royalties, shall 
belong to the several Provinces of Ontario, 
Quebec, Nova Scotia and New Brunswick, in 

• 6 Cruise's Dig. 46. 2 Greenleaf on Real Property, 89. 
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which the same are situate and arise, suhject 
to anj trusts existing in respect thereof, and 
to any interest other than that of the Pro- 
tIdco in the same/' 

Thus, the public lands are the property of 
the Provinces, subject to the restrictions im- 
posed by the law. There is no doubt that if 
the Imperial Parliament had not made any 
other provision, the Provincial Legislature 
oould dispose qf the public lands in the same 
manner as the heretofore Province of Canada, 
subject to the trusts established by previous 
laws, such as the trusts in favour of the Clergy, 
the Indians and the Schools. But the consti- 
tation, adopting in this respect a policy wholly 
different from the one applied to the Dominion, 
has ttiken care to limit the exercise of the 
right of ownership of the Provinces to certain 
objects. It declares at section 92, par. 5, that 
the exclusive authority of their legislatures 
Bhall extend, not to the ownership of the pub- 
lic property or lands of the Province, but to 
" the management and sale of the public lands 
belonging to the Province and of the timber 
and wood thereon." 

Thus, then, the Province is proprietor of 
the public lands ; she can administer and sell 
them, but she cnnnot make a gift of them. 
Without this 5th paragraph, she might dispose 
of them according to her good pleasure by sale, 
gift or otherwise ; but with these exprepsions 
the enumeration of the powers given' ought to 
be interpreted as limiting and excuaive, ac- 
cording to the maxim qui dicit de uno negat de 
dUero, 

It cannot be asserted that the 16th para- 
graph, giving to the local legislature jurisdic- 
tion ** generally in all matters of a merely 
local or private nature in the Province," gives 
to it by implication the right of making land 
grants. That paragraph, in fact, relates only 
to matters which have not been expressly 
provided for by th^ constitution. Now, as the 
public lands hiive been arranged in a certain 
way, it cannot be supposed that it was the 
intention of Parliament that the Local Legis- 
latures should dispose of them in a different 
way. 

The intention of the Imperial Parliament 
appears to have been to ensure the perman- 
ency of the local revenues and to put the lands 
beyond the reach of great corporations, religi- 
ous or otherwise, like those railway companies 
which in the United States have become 
mighty political potentates through the aid of 
numerous land grants. There can be no 
doubt that it is it the highest degree danger- 
ous to abandon the public domain in favor of 
any corporation which is not under the ex- 
clusive control of the Government. This ques- 
tion of high political importance, — can have 
no place in the pages of a legal review. But 
it cannot be denied that the aim of the fram- 
ers of the constitution was to prevent these 
grants, seeing that the prohibition bears only 
upon the public lands and forests, and does 
not touch the mines, minerals and other royal 
reserves or the Provinces, nor the property of 
the Dominion, over which the respective legis- 



latures have absolute and anlimited control. 
It may be said that the intention of the Im- 

Eerial Parliament was to confer upon the 
dominion Parliament and the Provincial Leg- 
islatures the whole of the powers formerly 
enjoyed by the legislature of the Province of 
Canada. We can only say of the legislature 
with Lord Ellenborough in Rex v. Shone, quod 
voluit non dixit.* ** If the Legislature intended 
more," said Lord Denman in Haworth y. Or- 
merod^ " we can only say, that according ta 
our opinion, they have not expressed it."t 

" A casus omissus" said Dwarris,t " can in 
no case be supplied by a court of law ; for that 
would be to make laws. Judges are bound to- 
take the Act of Parliament as the Legislature 
have made it." 

The grant of public lands by the Imperial 
Parliament to the Provinces must be strictly 
interpreted ; it must, in fact, be regarded as a 
grant by the Crown ; that is, most favorably to 
the Imperial Parliament and against the Pro- 
vinces. ** A grant made by the King," says 
Blackstone, (lib. II, p. 347.) " at the suit of 
the grantee, shall be taken most beneficially 

for the King and against the party The 

King's grant shall not enure to any other in- 
tent than that which is precisely expressed in 
the grant." "The King's grants," says Cruiee, 
vol. 5, p. 53, "are construed in a very different 
manner from conveyances made between pri- 
vate subjects ; for being matter of record, they 
ought to contain the utmost truth and certain- 
ty; and as they chiefly proceed from the bounty 
of the Crown, they have at all times been con- 
strued most favorably for the King and against 
the grantee, contrary to the manner in which 
all other assurances are construed." 

Story lays down as a rule of interpretation 
of the American Constitution — similar to ours 
in so many respects — the following principle : 
" A rule of equal importance is, not to enlarge 
the construction of a given power beyond the 
fair scope of its terms, merely because the 
restriction is inconvenient, impolitic or even 
mischievous. If it be mischievous the power 
of redressing the evil lies with the people by 
an exercise of the power of amendment."^ 
Further on (sec. 107) the learned commenta- 
tor remarks: "It is often said that in an in- 
strument a specification of particulars is the 
exclusion of another. Lord Bacon's remark 
that as exception strengthens the force of ft 
law in cases not excepted, so enumeration 
weakens it in cases not enumerated, has been 
perpetually referred to as a fine illustration.^' 
It has been also said that a statute mast 
be construed, if possible, so as to give sense 
and meaning to every part, and the maxim 
expressio unius est exclusio aUerius is never 
better applicable than in the interpretation 
ofa statute, t 

Dwarris, p. 605, says ; "The maxim is clear, 
expressum Jacit cessare taciturn, affirmative 
specification excludes implication.' 



ff 



1 6 Q. B. 807. 



X p. 51)8. 



*6J:a8t618. 
•Const. U.H., 1193. 
t Brown's Legal Maxims, p. 592 ; 9 Johns, U. S., 349. 
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It was on the same principle that the sta- 
tutes hy which our Courts were invested with 
jarisdiction in civil and criminal causes, were 
recently construed, in the Guihord case, as 
limitative and exclusive of ecclesiastical mat- 
ters. 

Coleridge in re The Q'leen v. EUis^X ob- 
served : *' It 18 an inflexible rule that under a 
special power, parties must act strictly on the 
conditions on which it is given." 

It has been intimated that the restriction 
could be evaded hy making a sale to the Rail- 
way Companies for a merely nominal consid- 
eration. But the Le^^islatnre.s, an 7 more than 
individuals, are n.>t allowed thus to trifle with 
the laws of their country. Land g;rants are 
either constitutional or unconstitutional. If 
they are unconstitutional, thev cannot be 
made in an indirect manner and in fraud of 
the law. Mr. Justice McLean, for the Supreme 
Court of the United Slater, said : *** The power 
must not I inly be exercised bond fide by a Scate, 
but the property, or its product, must be ap- 
plied to public use The public purpose 

for which the power is exerted must be real, 
not pretended. "II 

Judge Woodbury said in the same cause : 
'*If on the face of the whole proceedin<;s il«J8 
manifest that the ohjejt was not le<(itimate, 
or that ille^^al intentions were covered up, in 
Jorms, or the whole proceedings a mere pre- 
text, our duty would require us to uphold 
them." 

How is this want to be remedied ? The Con- 
stitution has wisely withheld from the Parlia- 
ment of the D.iminion all control over the 
Provincial lands ; it has been conferred ex- 
pressly aud it is certain that it has not been 
Rranied impliedly by section 91, declaring 
that the Parliament of Canada "for the peace, 
order and good G«)vernuiont of Canada," has 
general jurisdiction " in relation to all matters 
not cnmiag within the laws of snlrjects assigned 
ttcliisice'ytothe legislatures of the Provinces.'* 
The matter of the public lands is especially 
assigned to the Provincial Legislature. 

An amendment of the British North Ameri- 
ca Act by the Imperial Parliament is the only 
legal means to remedy the evil. Each Pro- 
vincial Legislature can change or amend 'its 
own constitution without the sanction of the 
Parliament of Great Britain ngreeably to sec- 
tion 92. par. 1 ; but these changes can affect 
only its local poliricil organization as estab- 
lished hy 88. 58-90, for iuHtance the abolition 
of the Legislative Council, and they cannot 
wtend to its jurisdiv;tion or the distribution 
of the legislative power!^. These can be chang- 
ed only by me:ins of an Imperial Statute, sect. 
1-9. This mode of procedure may be slow and 
tronblesoin^, but it is pruilent at tlie least, if 
J^ot absolutely necessary. — Lu Uevue Critique, 

J C Q B 501, 18« 

I West River Bridije Co., v. Dix et al., 6 Howard, T. S. 637. 
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NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Bankruptot. 

Three persons assigned the firm property 
for the benefit of creditors. Previously, one 
partner had accepted, in the name of the firm, 
a bill of exchange in which the drawer*8 name 
was left blank, giving the bill to his agent for 
negotiation. After said assignment, a drawer's 
name was inserted in the bill, which was then 
indorsed to a bona fide holder for value. The 

^ holder obtained an adjudication of bankruptcy 
against the firm, grounded on the assignment. 
Held, that the adjudication must be reversed, 
as there was no debt on the bill until the in- 
dorsement to the holder, which was after the 
assignment.— ^x/>ar/<; Haywardy L. R. 6 Ch. 646. 

Tax. 

By statute, the "occupier of land covered 
with water" pays a certain sewer rate. The 
appellant possessed a canal ; land occupied by 
filter beds and appurtenances for filtering 
water: land adjoining used for preparing sand 
for filter beds ; and last, land, part of public 
roads, footpaths, and other ways occupied by 
iron pipes, mains and sewer pipes. Held, 
that the canal and filter beds should pay said 
rate, but not the two latter parcels of land. — 
East Lotidon Waterworks Co, v. Leyton Sewer 
Authority, L. R. 6 Q. B. 669. 



SIMPLE CONTRACTS & AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Bills and Notes 

A note payable on demand, dated February 
16, 1864, was presented for payment Dec. 14, 
1864, and it was held on the circumstances of 
the case that the delay of presentment was not 
unreasonable. — Chartered Mercantile Bank of 
India, London and China v. Dickson, L. R. 
3 P. C. 574. 

Deed of Settlement. 

In the deed of settlement of a Baptist chapel 
it was provided that the minister should be 
subject to removal by order of the church, 
made at one meeting and confirmed at a sub- 
sequent. Notice may be given of the object 
of each meeting. Notice was given that a 
meeting would be held for the purpose of 
bringing charges against the minister. A meet- 
ing was held, and it was resolved that the 
minister '* having on different occasions uttered 
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deliberate falsehoods/' and "also having on 
several occanons been seen drank/' he was 
"not a fit and proper person to oecapy the 
position of pastor, and that his office of pastor 
^cease forthwith." Notice was given of a 
second meeting, for the purpose " of confirm- 
ing the resolutions passed" at the first meeting, 
and at the second meeting it was ordered 
" that the above minutes be confirmed." Held, 
that vagne and insufficient reasons having been 
assigned for the minister's removal, the latter 
was invalid, but if no reasons had been 
assigned, the same could not have been set 
ande. And that the notice of the second 
meeting should have set forth the resolution 
which was to be confirmed. — Dean v. Bennett^ 
L. R. 6 Ch. 489. 

Luggage. 

A passenger on a railway from Liverpool to 
London took with him a trunk containing six 
pairs of sheets, six pairs of blankets, and six 
quilts, for the use of his household when he 
should have provided himself with a home in 
London. The trunk was lost. Held, the above 
articles were not " ordinary luggage," and that 
the railway company was not liable for their 
value. The Court (per Cockbuen, C. J.), held 
" the true rule to be, that whatever the passen- 
ger takes with him for his personal use or 
convenience according to the habits or wants 
of the partipular class to which he belongs, 
either with reference to the immediate necessi- 
ties or to the ultimate purpose of the journey, 
must be considered as personal luggage." — 
Macrow v. Great Western Railioay Co., L. R., 6 
Q.B. 612. 

NEOLIGEyCE. 

By statute, gates must be maintained across 
a road on each side of a railway crossed by 
the road, and must be kept closed, "except 
during the -time when horses, cattle, carts, or 
carriages passing along the same shall have to 
cross such railway." The gates being open on 
one side of the railway, the plaintiff walked 
within them, and, waiting for a train to pass, 
started to cross, when he was injured by 
another train. Held (Bramwell, J., dissent- 
ing), that there was evidence of negligence on 
the part of the railway company to go to the 
jury. — Wanless v. NorOi Eastern Railway, 6 
Q.B. (Kx. Ch.)481. 

Paatneushu'. 

One partner of a firm carried on business 
in Manchester, and the other in York, in each 
place under the name of " K. «t Co." The 
former partner opened a bank account in Man- 
chester in his own name, and, when closed, the 
account showed a balance due to the bank. 



Tho balance had been used for partnership 
purposes. Held, that one partner had no au- 
thority to open a banking account on behalf 
of a firm in his own name, and that the York 
partner was not liable for the balance. — Alli- 
ance Bank v. Keardey, L. R. 6 C. P. 433. 

Receipt. 

The plaintiff having been injured by an ac> 
cident on the defendant's railway, was offered 
and accepted a certain sum in full of all claims 
for his injuries, after first asking whether the 
receipt would prevent his recovering further if 
his injuries proved more severe than they sup- 
posed, and receiving an answer in the nega- 
tive from the defendant's agent. The injuries 
proved more severe than supposed, the plain- 
tiff brought an action, and tho defendant set 
up the receipt in full. The plaintiff then filed 
a bill that the defendant be enjoined from set- 
ting up such defence, that noTraud on the part of 
the defendant was alleged Held, that the bill 
must be dismissed, as the plaintiff might rebut 
his receipt in an action at law. — Lee v. Xan- 
eaehire afut Yurkuhire Railway Co., L. R. 6 Ch. 
A27. 

Religious Educatiox. 

A Roman Catholic died, leaving a widow 
who wsa a Protestant, and an infant six 
months old, who was baptized in the Catholic 
Church shortly before the father's death. The 
mother educated the child in the Protestant 
faith until arriving at the age of eight and a 
half years. The court ordered the child to be 
educated in the Roman Catholic faith, the 
religion of the fatJier. — Hawksworth v. Hawks- 
worth, L. R. 6 Ch. 539. 

Seal. 

A commission was issued for taking the 
acknowledgment of a deed at Melbourne. The 
deed when senh out had pieces of green ribbon 
attached to the pi sices where the seals should 
be, but no wax. The deed was returned in 
the same state, properly attested as ** sealed,' 
Ac. H^ld, that there was sufficient />ri/?ia/ac»« 
evidence that tho deed was sealed at the time 
of its execution. — In re Sandilands, I*. R. 6 
C.P. 411. 

Water-cocbse. 

The plaintiff's stream was supplied in part 
by underground spriu^j^s, which the defendant 
drew off by his drain. Held, that if the defen- 
dant could not get at his underground water 
without touching water in a defined surface 
channel, he could not get it at all, and the 
defendant was enjoined drawing water from 
the stream. — Grand Junction Canal Co, v. 
Shugar, L. R. 6 Ch. 483. 
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Agents — Accounts — ^Treating — Bribbrt. 

A ciindidate in good faith intended that his 
election should be conducted in accordance 
both with the letter and the spirit of the law ; 
and he subscribed and paid no money, except 
for printing. Money, however, was given by 
friends of the candidate to different persons for 
election purposes, who kept no accounts or 
vouchers for what they paid. Heldy that bribery 
would not be inferred as against the candidate, 
who neither knew nor desired such a state of 
things, from the omission of these subordinate 
agents to keep an account of their expenditure, 
especially as the law is new, and contains no 
provigion similar to the Imperial statute, which 
requires a detailed statement of expenditure to 
be furnished to tlie returning otficer. But it 
is always more satisfactory to have the ex- 
penditure shown by proper vouchers; and if 
money is paid to voters for distributing cards, 
or for teams, or for refreshments, this will be 
open to attack, and judges will be less inclined, 
as the law becomes known, to take a favour- 
able view of conduct that may bear two con. 
structions, one favourable to the candidate and 
the other unfavourable. 

The candidate is not restricted to his purely 
personal expenses, but may (if there is no in- 
tent thereby to influence votes, or to induce 
others to procure his return ) hire rooms for com- 
mittees and meetings, and hire men to dis- 
tribute cards and placards, and similar services. 

The friends of the candidate formed them- 
selves into committees, and some of them 
voluntarily distributed cards and canvassed 
different localities with books containing lists 
of voters, noting cei tain particulars as to pro- 
mises, <fec. These canvassers often came across 
■^'oters ill public houses, and when there, ac- 
cordinjr to custom, treated those whom they 
found there, and thus spent their money as 
veil as their time. On this being represented 
to those who had charge of the money for elec- 
tion expenses, the latter, in several cases, re- 
imbursed the canvassers. Held, 1. That these 
general payments, if not exi^eeding what would 
be paid to a person for working the same time 
in other employments, would not be such 
evidence of bribery as to set aside an election. 
2. That the furnishing of refreshments to a 
voter by an agent of a candidate, without the 
knowledge or consent of the candidate, and 
against his will, will not be sufficient ground 
^ set aside an election, if not done corruptly 
^^ with intent to influence votes. 

The total expenditure proved was $610, and 
t^e number of votes on the roll was $669. 
^<ildy that the expenditure was not excessive. 



Various acts of alleged bribery discussed; 
and held^ that the evidence was not sufficient. 

The language of Martin, B., in the Wgan 
case (I 0*M. & H. 192), adopted as a general 
rule applicable to this case. — 8 L. J. N.S. 118. 

CANADA BEFOBTS. 



ONTARIO. 

ELECTION CJASE. 

In thb matter or the Election tor thb 
West Ridinq or the City or To&omto. 

Controverted Elections Act of 1871 — Presentation of 
Petition — Computation of time. 

*The Interpretation Act of Ontario, 31 Vic. eh 1, sec. 6. 
and sub-sec. 13, enacts that in construing it or any Aci 
of Ontario, certain days specified, including Good Friday 
and Easter Monday, shall be included in the word holi- 
day ; and the Controverted Elections Act of 1871, sec. 
' 52, enacts that in reckoning time for the purposes of 
that Act, any day set apart by any Act of Ontario for a 
public holiday shall be excluded. 

Heldf that the effect of the Interpretation Act alone, inde- 
pendently of any other statute, was to make the days 
mentioned in it holidays ; and if this were not so, that 
when the other statute used the word holiday, such 
days would by virtue of the Interpretation Act be 
included in it. 

Heldf therefore, that in reckoning the twenty-one days 
after the return allowed for presentation of a petition, 
Good Friday and Easter Monday must be excluded. 

The decision in Chambers in this matter, 7 C. L. J. N. S. 
179, affirmed as regards the computation of time. 

[31 U. C. R 409.1 

The respondent was elected a Member of the 
Legislative Assembly of Outario for the Electoral 
District of West Toronto, on the 2l8t March, 
1871. On the 3rd April the Returning Officer 
executed bis return, declaring the respondent 
so elected, and on the following day posted it 
addressed to the Clerk of the Crown in Chancery. 
On the 1st of May a petition was filed, praying 
that the said election should be set aside on 
the grounds of bribery, treating, and undue in- 
fluence. 

A summons was obtained in Chambers to 
strike the petition off the files, on the ground 
that it was filed after the period of twenty-one 
days from the return made bad elapsed. 

Sec. 6, sub-sec. 2, of the ** Controverted Elec- 
tions Act of 1871, says that the petition shall be 
filed within twenty-one days after the return 
made to the Clerk of the Crown in Chancery ; and 
sec. 52 enacts that **in reckoning time for the 
purposes of this Act, Sunday, and any day set 
apart by any Act of the Legislature of Ontario 
for a public holiday, fast or thanksgiving, shall 
be excluded." 

Good Friday and Enster Monday intervened 
between the return nud filing the petition, and 
the question was whether these dnys were to be 
excluded. The learned Chief Justice of the 
Common Plens held that they were. See C. L. J, 
N. S. 179, where the argument and judgment in 
Chambers are fully reported. 

Crooks, Q. C, the respondent in person, ob- 
tained a rule nisi to rescind the order discharging 
the summons. 

Harrison, Q. C, shewed cause. No appeal 
lies. Rule 50 of the Election Rules, ante p. 239, 
says that all iuterlocQtory questions and matters, 
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except as to the sufficiency of the secnritj, shall 
be heard and disposed of before a judge, &o. 
This means deterinlDed, or fiaally disposed of. 
The two days in question must be excluded. 
The interpretation Act of Ontario, 81 Vic- ch. I 
sec. 6 and sub-sec. 18, enacts that in construing 
that or any Act of Ontario, ** the word holiday 
shall include Good Friday, Easter Monday, ibo. 
By this Act, and sec. 62 of the Controverted 
Elections Act, these days are clearly excluded, 
as held by the learned Chief Justice, in comput- 
ing the twenty-one days in question. 

Crooks, Q. C, the respondent in person, 
oontra, contended that the Interpretation Act 
did not set apart these days, but enacted only 
that they should be included under the word 
'* holiday'' when used in any other Act : that 
the effect of sec. 6*J was merely to exclude any 
day set apart by Statute of Ontario for a publio 
holiday, which these days were not ; and that 
they must therefore be included in the twenty- 
one days here. 

Wilson, J., delivered the judgment ^of the 
Court. 

The Interpretation Act declares, in sec. 6, 
that **in construing thi-i or any Act of the Leg- 
islature of Ontario, unless it be otherwise pro- 
Tided," &c. Thirteenthly : •'The word ' holiday' 
shall include Sundays, New Year's Day, Good 
Friday, Easter Monday," &c. ' 

In construing this Act, then — that is, the In- 
terpretation Act — the word holiday does by the 
Tery language of the Act include Good Friday 
and Easter Monday, the dajs in question. By 
including them it constitutes them holidays. 

The case was not argued on this view or con- 
struction of the Act. Read in this manner, — 
the proper mode of reading it in my opinion, — 
the Interpretation Act has an independent and 
self-operating power, and does not require the 
passing of another statute which contains the 
word holiday to call it into action. 

The case was argued as if the Interpretation 
Act had no vitality until or unless another Act 
were passed to give it power, or on which it 
could operate. 

I will consider the Act, then, as if that alone 
had been its purpose and effect. In such a case 
the Act would, uutil the passing of another Act 
which contained the expression holiday, have 
been passive and suspensive. 

On the passing of another Act which contained 
the word holiday, and applied, that word in a 
general and unqualified manner (and said nothing 
of holidays set apart), the two daya in question. 
Good Friday and Easter Monday, would by virtue 
of the Interpretation Act thus called into action , 
be included in the word ** holiday," and would 
be constituted holidays ; these dajs would be 
canstituted holidajs by virtue of the two Acts of 
the Legislature. 

It is said that they have not been ** set apart 
by any Act of the Legislature of Ontario for 
public holidays, according to the language of 
the Controverted Elections Act of 1871 : that 
saying holidays shall include these da^s, does 
not set apaH these days as holiiays. 

They do, however, become holidays by force, 
effecs, and enactment of the one statute or of 
the other, or of the two combined. The result 
is, that they are set apart by the mere force and 



effect of the Stature, whether the Statute de- 
clares they are or nhall be set apart or not. 

Setting apart can have no such technical mean- 
ing as murder, felony, fee simple, promissory 
note, or deed. 

Days which are dealt with by legislation in a 
different manner from other days, — which are 
made holidays. — and upon which, but for the 
legislation, many acts which could have been 
properly or lawfully done cannot by reason of 
the Legtslatiou be now property or lawfully 
done, may not inippropriately be spoken of as 
days which have been set apart. 

We take no notice of the addition of the word 
public ^* holiday** in the Election .\ct, which is 
not to be found in thb Interpretation Act. It 
does not in our npininn alter the construction of 
either Act in the least 

I have not touched upon the arguments of the 
learned Chief .fusiice of the ComBioi\ Pleas on 
other views of the Stitutes which he considered 
in disposing of the case when it was before him, 
1 am well satibfieil to take his opinion for my 
guide on these points In my opinion the Inter* 
pretation Act does, indrpendently of any other 
Act to operate upon, constititute Good Friday 
and Easter Mondny holidays, or public holidajs. 

That Act has therefore set apart these days as 
public holidays, if the Interpretation Act have 
not alone done so ; but if it is to be construed, 
as it was conten led it should be, as operatind^ 
upon and only when another Act was passed 
which used the word holiday in a general seuse, 
then we are of opinion that when that other Act 
has been passed. H'a the Controverted Klectioos 
Act has been, the effect of the two Statutes, the 
operating and the one operated upon, is to set 
apart the two daj^s in question as holidajs or 
publio holidays: that the expression set apart 
has no technical, special, or peculiar si^nifica- 
cation, and days dealt with by the Legislature 
as these two days have been may be said to be 
and are days set apart by Act of the Legislature. 

I should not have thought there was so mujh 
doubt about this, if it had not been argued so 
strongly that the construction was so plainly and 
almost unquestionably the other way. 

In our opiuion the rule should be discharged 
with costs. 

Rule discharged. 



Q UEBEC. 



Ex PARTE PaPIN. 
Petitioner for a Writ of Habeas Corpus. 

Heldr~-\»t. That the powers conferred by the Local Act of 
the Province of Quebec, contained in section 17 of the 
32 Vict., ch. 70, on the Corporation of Montreal for 
cumulitive punisliments therein enacted, are uncon- 
stitutional. 

2nd. Tliat the By-Law of the Corporation of th« City of 
Montreal, imposing a tine and imprisonment for the 
infraction of its provisions against gambling, made 
under the provisions of the Statute 32 Vict, chap. 70, 
section 17, passed by the Legislature of Quebec ia 
1869, is null and void, inasmuch as by the British 
North America Act, 1807, section 92, sub-section 15, 
the punishment imposed by Local Legislatures for an 
offence against its own laws, cannot be cumulative. 

[Montreal, 24th Nov., 1871.— In Chambers. 
Drummondf J.] 

In the Recor.ler'rt f'oart tor the City of Mon- 
treal, the petitioner was convicted of gnmbling 
in a tavern in the city, contrary to the By-Lair 
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in such case made and provided, and was con- 
demned to pay a fin« of $20 and to be imprisoned 
for two months, and was, in conseqaence, com- 
mitted to the common gaol about the 2nd Novem- 
ber, 1871. A writ of Habeas Corpus was issued, 
iknd the case was argued in Chambers. The 
Counsel for the petitioner, amongst other objec- 
tions to the conviction and commitment, con- 
tended that the Legislature of Quebec exceeded 
its authority in granting to the Corporation of 
Montreal,^ by the Act 32 Vict, elf 70. sec 17, 
the powers of punishment for infraction of by. 
laws more extensive than it possessed itself with 
respect to offenders against its own laws. By 
that Local Act the Corporation is vested with 
the right of imposing a cumulative punishment, 
fine and imprisonment, whereas the Local Legis- 
lature does not possess that right, under the 
British North America Act, 1867, 30 and 81 
Vict., ch. S, sec. 92, sub-sec. 15. 

Druhmond, J. — The most important point to 
be considered is the extent to which the Local 
Legislature can empower the Corporation to 
punish by fines, imprisonment or both, parties 
detected in the infraction of the by-laws. The 
Local Legislature, under the 82 Vict,, ch. 70, 
1869, cannotendow Municipal Corporations with 
powers of punishment for infraction of their 
by-laws more extensive than it possesses itself. 
The enactments of the British North America 
Act, 1867, 80 and 81 Vict., ch. 3, sec 92, sub- 
sec. 15, are ns follows : ** The imposition of 
punishment by fine, penalty or imprisonment for 
•nforcing any law of the Provinee mnde in 
relation to any matter coming within any of the 
classes of subjects enumerated in this section." 
Therefore the punishment imposed by Locnl 
Legislatures cannot be cumulative ; it must be 
either fine, penalty or imprisonment; it cannot 
be fine and imprisonment. This provision, there- 
fore, limits the whole of the powers of imposing 
punishment by Provincial Legislatures, and they 
cannot grant to Corporations any greater powers 
of punishment than they possess themselves, so 
that the 32 Vict., ch. 70, sec. 17, is clearly 
unconstitutional in so far as it assumes to autho- 
rize the imposition of punishment by fine aitd 
imprisonment for infraction of a by-law of the 
City of Montreal. This section 17, of the 32 
Vict., ch. 70, being the clause relied on to main- 
tain the commitment and conviction in this mat- 
ter, Papin having been condemned to pay %10 
and to be imprisoned for two months, it ie clear 
that both conviction and commitment are null 
and void. The petitioner mubt therefore be dis- 
eharged. 

Order for hit discharge granted. 



ENGLISH REPORTS. 

TSAGUB AND ASHDOWN V. WhARTON AND 

ANOTHBB. 

Testamentary suit— Administration to a nominee of both 

parties refused. 

Except under very special circumstances the court as a 
general rule will refuse to make a grant of administra- 
tion to the nominee of the next of kin, who has himself 
no interest, even though all the next of kin may consent. 

[Nov 21, 1871, 25 L. T., N. 8. 764]. 

Emily Harvey Jeffries, late of Spring-grove, 
Islewoith, in the county of Middlesex, died a 



widow, and without parent or children. She 
and her husband died at different places within 
two hours of each other, and there was a ques- 
tion as to the survivor>hip. 

By her will, dated 14th Oct., 1870, she had 
nominated her husbnnd her sole executor and 
universal legatee. Mr. Jeffries also left a will, 
by which he had named his wife sole executrix 
and universal legatee. 

The next of kin and persons entitled in dis- 
tribution of the estate of Mrs. Jeffries were one 
brother, Mr. C. R. Teague, and three sisters, 
Mrs. F. M. Ashdown, Mrs. L. S. Wharton, nnd 
Mrs. Elizabeth Anne Owen. The two first named 
of these were about to apply for a grant of ad-^ 
ministration, but were met by a caveat lodged 
on the part of Mrs. Wharton. To avoid litiga- 
tion it was subsequently arranged among the 
parties interested, that as they could not ngree- 
upon the appointment of any one of themselves 
as administrator, they should all consent to the 
appointment of a stranger — Mr. James Waddell- 

Dr. Tristram, on behalf of the defendant, 
accordingly moved for a grant of administration- 
to Mr. James Waddell, as nominee of the next of 
kin. He cited Farrell ▼. Brownbill, 3 Sw. & 
Tr. 467. 

Inderwick consented on behalf of the next of 
kin of the husband. Cur. adv. vult. 

Nov. 28. — Lord Penzance. — In this case the 
court was asked to make a grant to the nominee 
of the next of kin. The court expressed some 
difficulty at the time, upon which the case was 
cited of Farrell v. Brownbill, 3 Sw. <fr. Tr. 467. 
From that case it appears that the court has 
dene something similar. In that case there was- 
a litigation. The next of kin came before the 
court, nnd the court made a grant, under the 
73rd section, to the nominee of the next of kin. 
This was done on the authority of a case In the 
goods of John Holroyd, and I have had that case 
looked out to ascertain what were the facts. I. 
find that in that case the next of kin were per- 
mitted to nominate somebody other than them- 
selves to take the grant. There wtre special 
reasons there, because the persons put forward 
were persons who had been executors of the will 
of the father of the next of kin, and they had 
had the management of the father's estate, of 
which the property in issue consisted, up to the 
death of the party whose administration was 
contested. The case, therefore, forms no author- 
ity for a general proposition that the court should 
permit the parties entitled to renounce in order 
to make a grant to a third party who has no 
interest, but who is nominated by them. Since 
Farrell ▼. Brownbill the court has decided 
another case — In the goods of Peter Richardson, 
(40 L. J. 36, P. & M. ; 25 L. T. Rep N. S. 348 ) 
of wliich the marginal note is, " The court re- 
fused, in the absence of special circumstances, 
to make a grant to the nominee of the next of 
kin, although sho was an old lady of eighty, not 
able to transact business.'* In refusing that 
grant several cases were cited, and the court 
pointed out that it would be an inconvenient 
practice to make the grant in the manner asked 
for without some special circumstance?, because 
it would result that people who know nothing oV 
their own rights would be induced to put them 
in the hands of third person!>, and the grant 
passing to a nominee would become vested ia 
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tbe Imofis of a third person who had no inlerest 
in the admiDistrntioD. The coart, therefore, 
refused to make the grant, and refused to adopt 
as a general rule tbe proposition that if the next 
of kill chooses to renounce and nominate a third 
person to take the grant, the court will there- 
fore make the grant to this third person. The 
more I consider the matter the more I am satis- 
fied that that is the way in which the court 
ought to look at these oases. There being no 
spcci'ii circumstances here, the grant must go to 
the cezt of kin, and If thej choose to renounce, ' 
then to any person entitled who may apply. 



Mta 



UNITED STATES REPORTS.. 

UoClorb y. Tnic Philadiilphi\, Wilmington, 
AND Baltimorb Railboad Go.* 

Contract between Railroad Company and PoMenger—Right 
of Condu-itor to put off a Passenger refusing to pjty hie 
fare — Agency. 

M. un the first of May, purchased a through ticket from 
N. Y. to B. over the P. W & B. R. R., and on that day 
took, the through train. The conductor of the train toolc 
up the ticket and gave M. a "conductor's cheuk," with 
the words " good for this day and train only," and v'ith 
the numerals 5 and 1, showing the mouth and day, 
punched out of the "clieck." M. desiring to leave the 
train at a way station inquired of some one at the 
window of the company's ticket office at the station, if 
the "check" would take him to B. on another train and 
day, and was told that it " was good till taken up." On 
thelith of May, M. entered another train going to B., 
and being called upon for his ticket, offered the " check." 
The conductor refused to receive the "check," and M. 
having refused to pay fare, the train was stopped at a 
^toint intL-rmediate between two stations, and, by direc - 
tion of tbe conductor, M. left the train. 

ffeld : 1. That M. had no right to leave the train at the way- 
station, and afterward to enter another train and pro- 
ceed to his original point of destination without pro- 
curing another ticket, or paying his fare. 

S lliat on the refusal of M. to pay his fare, the conductor 
had the i-ight to put him off the train, using no more 
force than was necessary to affect his removal, and was 
under uo obligation to put him off at a statiDU 

S. Th:it even if the person by whom M. was told that the 
" check " was good until taken up was an agent of the 
comjiany, the presumption is, that a ticket agent at a 
way-station has no authority to change or modify ooa- 
tracjti between the company and through passengers, 
and th3 onus of rebutting this presumption rested ou M. 

Appeal from the Superior Court of Baltimore 
«ity. 

The facts are given in the opinion of the court. 

At the trial below, the plaintiff ordered the 
follow'n;; prayers : 

1. Even slimiii the jury find from the evidence 
that tlid cot)ilucti)r of the train in question had a 
right, under the re<xaIations of the coinp-uiy and 
the coiitnict ma<iB with the plaintiff, should they 
find such oontrtiut. to put the pbiiiit.ff off the 
train in que.-tion. the plaintiff is entitled to re- 
cover, if they ti .J that iu so doing, he acted in 
an unwarrantable manner, as to time or place or 
mode thereof. 

2. That even shf«u'd the jury find from the 
evidence that the plaintiff would have been con- 
fined, by the term^i of his ticket, to tbe particular 
train on which he then was. still, if they further 
find that before leaving said train, the plaintiff 
as a matter of precaution, inquired of an autho- 
rized agent of the company whether he would be 
permitted to lie over under the check he then 
held, and was informed that ** he would bo. " 
that said check was good until taken up, then 

Court of Appeals of Maryland, to appear in 34 Maryland. 



the fact of his ticket or check having oontaioed 
any such instruction would not, of itself, preveat 
the plaintiff from recovering. 

3. Even should the jury find from the evidence 
that the conductor of the train in question hadft 
right to put the plaintiff off, the plaintiff ie ea- 
titled to recover if they find from the evidenct 
that in so doing the conductor required him t« 
leave while the train was in motion, or put him 
off at a place where there wns no station. 

4. Even if the jury should find from the evi- 
dence that the conductor of the train in question 
had a right to put the plaintiff off, the plaintiff 
is entitled to recover, if they find from tbs 
evidence that in so doing the said conductor pat 
him off at a place where there was no station or 
house near at hand, or any adjacent place for 
shelter or food, or at any unasual place. 

The following instructions were asked by tbe 
defendant. 

If the jury shall find from the efvidence that 
the plaintiff, on the 1st day of May, 1867, pur- 
chased at New York, a through ticket from the 
place to Baltimore, over the New Jersey Rail- 
road and P. W. & B. Railroad, and on that day 
proceeded on his journey as far as Perryville, 
on the last-named road, where he left the traio; 
and if the jury shall further find that after 
passing Phildelphia, the then condnctor of tbe 
train took up said thorough ticket and give 
plaintiff the check in lieu thereof, which bat 
been offered in evidence ; and if the jury shall 
further find that the plaintiff, on the 6th day of 
said May, get upon the defendant's train for 
Baltimore at Uavre-de-Qrace, and the then con- 
ductor refused to take said check, but informed 
the plaintiff that he must pay his fare to Balti- 
more, or he would be obliged to stop the cars 
and put him off, and that the plaintiff refused to 
pay said fare, and the said plaintiff was then pat 
off, then the plaintiff is not entitled to recover 
in this case, provided the jury shall find that 
no more force than was necessary wa-s used ia 
putting said plaintiff off the train, even if the 
jury shall further find, that on arriving at Perry- 
ville on the train, on the said Ist day of May* 
the plaintiff inquired from a man at the window 
of the ticket-office of the defendant at that place, 
whether said check would be good to take hits 
on to Baltimore another day, and was told by 
said man that it would. 

The court rejected the first, second and third 
prayers of the plaintiff, and granted the fourth, 
as also the prayer of the defendant. The plaia- 
tiff excepted to the ruling of the court in reject- 
ing his prayers, and granted the prayer of tbe 
defendant, and the verdict and judgment being 
against him, he appealed. 

The cau^e was argued before Bartol, CJ.f 
Stewart, Maulsby, Grason, Miller and Alvey, JJ« 

Albert Ritchie, for the appellant, cited the fol- 
lowing authorities : Bait ^ 0. It R Y Bloehft 
27 Md 277 ; Ooddard v. Grand Trunk R. B., 
10 A. L R. 17; Terre Haute A. ^ St. L R. R- 
V. Vanalta, 21 III. 188; Du Lauram v. St P. i 
P R i2., 15 Minn. 49; Holmea v. Wahfield.Vl 
.\llen580; Sun/ordy. Sth Ao. R. R, 23N.y. 348. 

Thomas Donaldson^ for the appellee, referred 
to Balf. C. Pass R. v. Wilkinson, 80 Md. 224; 
2 Redf. on R 219 ; C. C ^ C R. R. v. Bariram^ 
1 Ohio 457 ; Chenei/ v. B. S^ M, R. R. Co., 112 



April, 1872.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIII.-61 



Me to. 121 ; Beehe ▼. Ayret, 28 Barb. 275; John^ 
ton V. Concord R. R., 46 N. H. 213; State ▼. 
Overton, 4 Zab. 485. 

Gbason, J., delivered the opinion of tfae court. 

At the trial of this case in the court below tbe> 
plaintiflf oflfered four prayers, the last of which 
was granted, ond the others were rejected ; and 
the defendants offered one prayer which was 
granted. The plaintiff excepted to the rejection 
of his first three prayers and to the granting of 
the defendants' prayer, and the .judgment being 
agninst him, he has taken his appeal. 

The first question to be considt^red is, whether 
a person who has purchased a thorough ticitet 
from New York to Baltimore, taken bis place in 
a train, and entered upon his journey, has the 
right to leave the train at a way-station on the 
route, and afterwards to enter another train and 
proceed to his original point of destination with- 
out procaring another ticket or paying his fare 
from the station at which he again enters the 
car. We think it clear that he cannot. 

The contract between the parties is, that upon 
the payment of the fare the company undertakes 
to cnrry the pRSsenger to any point named, and 
he is furnished with a ticket as evidence that he 
has paid the required fare, and is entitled to be 
carried to the place named. When the passenger 
has once elected the train on which he is to be 
transported, and entered upon his journey, he 
has no right, unless the contract has been modi- 
fied by competent authority^ to leave the train 
at a way-titation and then take another train on 
which to complete his journey, but is bound by 
the contract to proceed directly to the place to 
irbich the contract entitled him to be taken. 
Having once made his election of the train and 
entered upon the journey, he cannot leave that 
train, while it is in a reasonable manner in the 
undertaking of the carrier, and enter another 
train without violating the contract he has en- 
tered into with the company. ** A contrary 
doctrine would necessarily impose tbo carrier 
additional duties, the removal of the passenger 
and his baggage from one train to another, and 
the consequent additional attention on the part 
of the company ; also an increased risk of acci- 
dents, and a hindrance and delay, not contem- 
plated by a reasonable interpretation of their 
undertaking." C. C. 4" C. R. R. Co. v. Bartram, 
11 Ohio, 463; States. Overton, 4 Zab. 438; 2 
"Redf on Railways, 219. 

In the case now under consideration the ap- 
pellant, on the Ist day of May, 1807, purchased 
a through ticket from New York to Baltimore, 
and on that morning took his place in tho 
through train and entered upon his journey, 
and some miles eouth of Philadelphia his ticket 
Was taken up, according to custom, by the con- 
ductor of the appellees* train, who gave him in 
its stead what is called a ** conductor's check," 
Tvith the words *^ good for this day and trmn 
^^hi^ printed upon one iside, and a list of sta- 
tiotis and numerals oo the other ; the numerals 
indicating the months and days of the months. 
The numerals 5 and 1 were punched, showing 
that the conductor's check had been used on the 
appellees* train, on the Ist day of May. It is 
clear, therefore, that the appellant had notice 
that the check, thus delivered to him in the 
place of his ticket, could be used only on that 



day and train. When the train arrivt'd at 
Perryville, the appellant, desiring to go to Port 
Deposit to remain a few days, souj^bt the con- 
ducror for the purpose of at^certaining from him 
whether the conductor's check which he heli 
would take him to Baltimore on another day 
and train. Not finding the conductor, he asked 
a person whom he saw standing at the window 
inside the ticket office of the appellee at that 
place, and was informed by him that it *' was 
good till taken up." The appellant entered 
another train of the appellee on the 6th day of 
May, at Havre-de- Grace, having a Mrs Taylor 
in his company, and after proceeding fiome dis- 
tance was called upon by the conductor for his 
ticket. He handed him Mrs. Taylor's ticket, pro- 
cured before entering the train, and the conduo- 
tor's check which he had received from the oilier 
conductor on the Ist day of the month. lie was 
told by the conductor that the check was not 
good, and that he must give a ticket or pay the 
fare. The appellant then explained to the con- 
ductor what bad occured at Ferryvil'e five d'lys 
before, and that the agent there had infonnei 
him that the check was good until it was taken 
up. The conductor again said that it wi.'f not 
good, and that the appellant must give him a 
ticket or pay his f:ire or be put off the train. 
The appellant still declining to pay, the con- 
ductor rang the bell to stop the train, and either 
after the train had stopped, or when it had 
nearly stopped, and was moving very slowly, tho 
conductor either beckoned or nodded his head to 
the appellant, who immediately left his seat, 
went lo the platform of the car and stepped off 
the train. He then walked to Aberdeen, two 
and a half or three miles off, purchuscd a ticket 
and took another Irain of the appellees three or 
four hours afterwatd, and went to Baltimore. 
The appellant and Mrs. Taylor both tesiififd 
that the conductor seemed to be very angry and 
excited ; that they thought .so from the violence 
with which he pulled the beU rope to stop the 
trai-u. The conductor testified that be controlled 
the train by the hell-rope, and that it was 
always necessary to pull it violently to insure 
the ringing of the bell, and, in Ions trains, to 
take up the slack of the rope. There is no 
proof of any anger or excitement whatever, 
except as regards the mannt^r of pulling tho 
bell-rope. There is some conflict in the evidence 
as to the fact whether the train had s'opped 
when the appellant left it; but be this as it may, 
it is certain that it was movinir very slow'y at 
the time. The bell had been run;; to i^top the 
train; it would no doubt, havi* c )'ne to a full 
stop, if the appellant had waited a moment 
longer before getting offi TIih conducJor usii 
no force whatever to pot him off; did not 
require him to get off while the train wis in 
motion, and did not touch or say a word to him. 
It therefore appears that if ihe appellant did 
leave the train while it was in moiion, that he 
did so volunrarily ami without iijury to himself. 
Upon the refusJiJ of the appellant to p ly his fare 
to the conductor he had the undoubted riglit to 
put him off the train, usino; n'» rnor** force than 
was necessary to effect his reniiival, and the 
proof shows that he used 'none whatever. We 
cannot concur in the doctrine C(\ntended for by 
tho counsel of the appellant, that a passenger,, 
having no ticket and refusing to pay his fare, 
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can only be put off at some station on the rond. 
The establishment oC such a principle woulJ 
result in compelling railroad companieH to carry 
a passenger to the station next to the one at 
vliich he entered the train, which might, and 
doubtless wooUJ, often turn oat to be the very 
point to which he desired to be taken, and if the 
pnsseDger were unknown to the conductor the 
company would be without remedy. 

It is claimed, however, that the appellant wns 
authorized by the information received from the 
agent of the appellees at Perryville, to use the 
cooductor's check received by him on the 1st 
day of Mrty, and, therefore, that it wa«» unlawful 
to compel him to leave the train There is no 
evidence to prove that the person from whom 
the Jippellant received the information was an 
agent of the appellee. But even if there were 
proof to establish that fact, the presumption is, 
that a ticket agent at a way-station has no 
authority to change or modify contracts between 
the company and its through passengers, and 
the onus of rebutting eiueh presumption rests 
upon the appellant ; but upon this point he 
offered no proof whatever. The check held by 
the appellant showed upon its face that it was 
good on the 1st day of May only, and upon but 
one train on that day, and the preifcribed 
numerals showed to the conductor to whom it 
was offered that it had been used on that day ; 
the conductor had, therefore, the right to reject 
it, and to require the appellant to furnish a 
ticket or pay his fare, and, upon his failure to 
do either, to compel him to leave the train. 

There was no evidence to show that any 
Violence whatever was used in effecting his re- 
moval from the train, or that he was compelled 
to leave it at an improper time, and the first 
three prayers of the appellant were properly 
rejected ; the fourth, which was granted, having 
left it to the jury to find whether his removal 
from the train was at an unusual or improper 
place. The appellee's prayer fairly presented 
the law of tho case to the jury, and it was 
properly granted. There being no error in the 
rulings of the court below, its judgment will be 
affirmed. Judgment affirmed. 

Maulsby, J., dissenting. 



REVIEWS. 

The London, Edinburgh, British Quartbrlt 
AND Westminister Reviews. New York : 
Leonard Scott & Co. Toronto : Copp, Clark 
& Co. January, 1872. 
The contents of the great British Quarter- 
lies are to those of the general run of the cur- 
rent popular periodicals, pretty much what 
good bread and beef are to sponge cakes and 
whipped cream. They eschew novels and 
sensationalism in all its forms, and afford 
recreation as well as instruction in the dis- 
cussion, under the form of reviews, of such 
works in literature and science as seem most 
worthy of being brought under the notice of 
the publia 



Representing the great political parties in 
the state, as well as the principal school of 
religious and scientific thought, they shew the 
progress of each in their respective spheres, 
and their views and opinions on the social 
and political questions of the day, as set forth 
by their ablest champions. They are of valac 
therefore rather to the student than to the 
mere reader who wishes to wile away an idle 
hour. To the former they will, in a condensed 
form, give a mass of information on many sub- 
jects to which he otherwise would have no 
access, and will inform him of the views held 
with regard to them by men, who have both 
the time and material for their elucidation, 
which he from circumstances does not possess. 
Of the two numbers before us, the Britith 
Quarterly is the more interesting to the 
general reader, being rather less scientific than 
the others and chiefly filled with reviews of 
historical works. Among them is a very good 
paper on "The Speaker's Commentary," to 
which illusion is so frequently made, though 
few have ytt seen the work itself. *'An Eng- 
lish Interior in the Seventeenth Century" ig 
very interesting. "Mahomet" is the title of 
a critique on a very remarkable work, viz. : 
" A series of Essays on the Life of Mahomet," 
written by Khan Bahador, a lineal descendant 
of the Prophet and a professor of his religion, 
who is withal a Knight of the English Order 
of the Star of India, and who does not fear in 
defence of his religion to meec "either Chris- 
tian divines or European scholars on their 
own ground." 

The contents of the Westminster are chiefly 
political and scientific. Among the subjects 
discussed are, "The Political Disabilities of 
Women," — • "The Development of Belief,"- 
and "A Theory of Wages." Among the lighter 
articles is an interesting sketch of the ''I^* 
of the first Earl of Shaftesbury." 

Of the articles in the Edinburgh, we notice 
especially " Yeale's Edition of the Travels of 
Marco Polo,"-—" Lace Making as a Fine Art," 
— "Tyerman's Life of John Wesley," - 

Railway Organization in the late War." 



Cl 



The Canadian Monthly. Adam, Stevens^'" 
& Co. : Toronto. 
We are glad to find in this periodical « 
steady improvement as regards the character 
and variety of its contents, and rejoice to N 
informed by the publisher that its continaanet 
is no longer experimental, and " that its p^' 
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maoenc establishment is now assured " in 
the April DQmber now befure us, we find 
something like a style of its own, such as 
pertains to all magizines which have a 
recognized place in the liter .ry world. The 
principal topics of the day are treated of in 
an impartial and judicial spicit, which con- 
trasts most favourably with the he^ited and 
acrimoniiius partizanship of the daily Press. 
An article on ** The Lite Seswion " of the 
Ontario Parliament, by " a Bystander,*' i« 
politically fair, historically instructive, and 
is evidently the production of one who has 
studied political and constitutional questions 
in a hii^her school than we rt*j^ret to say is 
afforded by the proceedi()o;H of any Colonial 
Legislature. In his opening remarks, ** a 
Bystander" pleads for the inc«i;rnit<»of writers 
fitr the Press. Would that all writers for the 
Canadian Press refrained as punctiliously as 
he does from "all abuse of the privileges qf 
an anonymous writer." We should like to 
'know why the principK* here laid down as 
most conducive "to the m*iral influence of 
the Press" is not adopted by a!l the writers 
for The Canadian Monthly. It is well for a 
writer to be known bv his style, but not so 
vrell for his article to be known hv his name 
being attached to it. The former is a dis- 
tinction won by the intrinsic merits of the 
writing, the latter is very likely tp cause the 
writing to be estimated according to our pre- 
conceived ideas of the personal character of 
the writer. ** A Bystander " Pugo;e9t8 the 
€vils likely to arise in our Provincial Legis- 
latures from the existence of party govern- 
ment not based upon party principles, and 
}h8 observations on this point are worthy of 
consideration. The evil already exists in a 
palpable degree, but the remedy is nut so 
easily pointed out. 

The legal inteipretation of the Treaty of 
Washington is given in very clear terms by a 
Barrister of Ontario. The more this matter 
18 discussed, the more arrogant and grasping 
-does the conduct of the American Government 
ftppear. The most ardent philo-Americans 
^ill see what waste of good material it is to 
treat with the publiomen of Yankeedom as 
though they were gentlemen. 

'*The Romance of the Wilderness Missions % 
and "Old Colonial Currencies" are well writ, 
ten historical sketched relating to "old time:^," 
though on very different subjects. We h< p^ 
to see the first of thete subjecta continued iu 
^me fature number. 



The departments of poetry and fiction in 
this number are fairly filled, though the poetry 
is not equal to the other matter. As we have 
had occasion to remark before, the Book 
Reviews form a most valuable part of the 
contents. 



The Relation and Duty op the Lawyer to 
THE State : Baker & Godwin, New York, 
1872. 

This forms the subject of a lecture delivered 
by Henry D. Sedgwick, before the Law School 
of the University of the City of New York. 
The theme was no doubt suggested by the 
scandalous mismanagement of public affairs 
in that city, although the lecturer profits by 
the occasion to give his audience the benefit of 
a wide extent of reading and much thoughtful 
observation upon the proper functions of a 
lawyer among the community in which he 
ives. In our judgment he does not attach 
sufficient importance to the legal element in 
English affairs. He speaks as if the whole 
profession were in a state of subservience to 
the Lord Chancellor, and as if the people were 
without appeal from that high functionary, 
who technically keeps the conscience of the 
state. But at the present day the Lord Chan- 
cellor is controlled, as well by the force of le- 
gal as by that of public opinion. The time 
will be remembered when Lord Chelmsford 
was constrained to change some appointments 
he had made by reason of the unpopularity of 
his nominees. There was again the time when 
Lord Campbell was taken to task in the House 
of Lords for his appointment of the quondam 
reporter, Mr. Blackburn, to the judicial office 
which he has so ably filled. A similar occur- 
rence has taken place with respect to the ap- 
pointment of Sir Robert Collier to the Judicial 
Committee within the last few month ; which 
we refer to at length in another place, while 
the constrained resignation of Lord Westburj 
proves the force of a public morality that 
will be looked for in vain among any of the 
United States. Again, it is often overlooked 
that the Lord Chancellor cannot claim the 
highest legal patronage in the realm. The 
disposal of the Chief Justiceship of the Queen's 
Bench belongs to the Premier of England, 
while the Attorney-General, at the time of va-^ 
cancy, can claim for himself the dignity of 
Chief in the Common Pleas. 

The lawyer has as important a work to do 
in this country as devolves upon him in the 
adjoining republic* From the ranks of law* 



64— Vol. VIIL] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[April, 18Y2. 



jers our greatest men are drawn ; our ablest 
statesmen'; our best parliamentarians, and 
law-makers. In all public matters the lawyers 
are relied on as the men, to speak, and act, 
and write. These lawyers bands and heads 
are all needed for the general service of the 
community. It is for them to know that it is 
their duty to render Euch service in the best 
and honestest way, feeling with Sir Edward 
Coke, that they are owe the debt, not to their 
profession only, but also to their country. 

This brochure will, in this view, be of value 
to the Can*adian lawyers. The author has 
done his work well, and casts no discredit 
on the name of Sedgwick, already illustrious 
in legal literature. 

Ewart's Index of thb Statutes. 

We noticed the receipt of this Index some 
time ago, but had not space then to do more. 
It is, however, worthy of more than a passing 
notice, seeing that it is becoming of daily 
reference in lawyers' ofQces. 

The title page declares it io be an alphabeti- 
cal index of all the public statutes passed by 
the legislatures of the late Province of Canada, 
the Dominion of Canada, and the Province of 
Ontario, subsequent to the consolidation, and 
down to and inclusive of the year 1871. That 
such an index was wanted is not likely to be 
disputed ; nor can it be denied that Mr. Ewart 
has most successfully come to the rescue. His 
work has been well done and on an intelligent 
plan. We trust the encouragement given to 
him will be sufficient to induce the editor to 
republish the index yearly, or every two years 
at least. The startling rapidity with which 
our laws are changed now makes everything 
which assists us in keeping track of the alter- 
ations most acceptable. 



The Albany Law Jownial, in speaking of the 
Alabama Claims, remarks that " The beauties of 
pleading under the old system are finely illus- 
trated in the proceedings thus far under the so- 
called Alabanr.a treaty. The United States have 
prepared, for use before the joint high commis- 
sion, what is analogous to a declaration in com- 
mon-law practice. For fear that they will be 
thrown out of court, or something else, they com- 
plain of every imaf^inable matter, whether they 
hope anything from it or not. In a multitude of 
counts there is safety, seems to be the motto of 
the American pleaders. Of course the defence 
pleads the general issue, and this is all the parties 
can get before the trial comes on. All persons 
familiar with the ways of the common-law law- 
yers measure the cases published at their true 
value. Xhe great misfortune is that the public 
on both sides of the water, not being familiar 




with legal fictions outside of the courts, are mis- 
led, and this misfortune is aggravated bypartizau 
who are anxious to embarrass government action, 
both in the United States and England." — Lam 
7\me9. 



SHERIFF. 

JAMES GILLESPIE, of the Town of Plcton, Esqnire, 
to be Sheriff of and for the County of Prince Edward, ia 
the room and stead of Absolom Greeley, Esquire, resigned. 
Gazetted Mirch 23rd, 1872.) 

ASSOCIATE CORONERS. 

JOHN SOMERVILLE TENNANT, Esqnire, M.D., for 
the County of Huron. (Gazetted Jan. 27th, 1872.) 

JAMES A. S I VB WRIGHT, Esquire, M.D., for tiifl 
County of Essex. (Gazetted Feb. ifth, 1872.) 

THOMAS KIERNAN, Esquire, M.D. for the County of 
Simcoe. _ ., , 

DONALD McDIARMID, Esquire, M.D., for the United 
Counties of Stormont, Dundas and Glengarry. 

HERMAN L. COOK, Esquire, M.D., for the United 
Counties of Lennox and Addington. 

WILLIAM HIGINBOTHAM, Esquire, M.D., for the 
County of Peterborough. (Gazetted Feb. 24th, 1872.) 

GEORGE CARSON McMANUS, Esquire, M.D., for 
the County of York. 

JAMES KENNEDY, Esquire, M.D., for the<3ounty ©f 
Gray. (Gazetted March 9th. 1872.) 

JAMES W. SMITH, Esquire, M.D., for the County of 
Ontario. 

JAMES RAE PATERSON, Esquire, M.D., for the 
County of Bruce 

GEORGE MITCHELL, Esquire, M.D., for the County 
of Kent. (Gazetted March 16th, 1872.) 

THOMAS HENRY THORNTON, Esquire, M.D., for 
the County of Prince Edward. (Gazetted March 23rd, 
1872.) 

HAWTRY BREDIN, Esquire, M.D., for the County of 
Prince Edward. 

ALEXANDER HECTOR BEATON, Esquire, M.D., for 
the County of Simcoe. 

JAMES AC LAND DE LA HOOKE, Esquire, M.D., for 
the County of York. (Gazetted March 30tli, 1872.) 

PETER Mcdonald, Esquire, M.D., for the County 
of Norfolk. (Gazetted April 6th, 1872.) 

SYLVESTER LLOYD FREEIj, Esquire, M.D., for the 
County of York. (Gazetted April 13th, 1872.) 

SAMUEL BLYTH SMALL, Esquire, M.D. for the 
County of Huron. (Gazetted April 20th, 1872.) 

NOTARIES PUBLIC FOR ONTARIO. 
WILLIAM A. FOSTER, and ARTHUR H. SYDERE' 
and WILLIAM McDONALU, of the City of Toronto, 
Esquires, Barrister-at-Law. (Gazetted Jan. 13th, 1872.) 

FRANCIS S. STEVENSON, of the Village of Dunnville, 
Gentleman, Attorney-at-Law. (Gazetted Feb. 24th, 1872.) 

GEORGE A. CONSITT, of the Town of Perth, Gentle- 
man, Attorney-at-Law. (Gazetted March 9th, 1872.) 

DANIEL HENRY MOONEY, of the Town of Prescott, 
Gentleman, Attorney-at-Law. (Gazetted March 16th, 
1872.) 

WILLIAM P. LAIRD, of the Village of Strathroy, 
RICHARD AUSTIN BRADLEY, of the City of Ottawa, 
CHARLES JOHN FULLER, of the Town of Simcoe, and 
BEVERLEY JONES, of the City of Toronto, Attorneys- 
at-Law. (Gazetted March 23rd, 1872.) 

JOHN O'DONOHOE, of the City of Toronto, Esquire, 
Barrister-at-Law. (Gazetted March 30th, 1872.) 

COUNTY ATTORNEY. 

RUPERT MEARSE WELLS, of the City of Toronto, 
Esquire, Barrlster-at-Law, to be County Atftoruey in and 
for the County of York, in the room and stead of John 
McNab, Esquire, deceased. (Gazetted March 30th, 1872.) 

CLERK OF THE PEACE. 

THOMAS HENRY BULL, of the City of Toronto, 
Esquire, Barrister-at-Law, to be Clerk of the Peace in 
and for the County of York, in the room and stead of 
John McNab, Esquire, deceased. Gazetted March 30th, 
JL872.) 
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THE INSOLVENCY ACTS. 

The attempt to doiaway with the Insolvency 
1&W& hu8 come U> nought, owing to the firm 
stand against the Bill hy the Senate. We 
cannot regret that the Bill has been thrown 
out. We cull attention to an interesting article 
on the subject of bankruptcy laws on another 
page. 
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EVIDENCE OP WIVES. 

The admissibility of the evidence of wives 
for or against their husbands has recently 
been fully discussed in several cases id the 
Common Pleas. In one of these cases the wife 
was joined with her husband as a defendant . 
for an assault alleged to have been committed 
by the wife on the plaintiff. In two cases the 
husband and wife sued jointly for injuries^^ 
done to the wife. 

The recent history of the law on this sub- 
ject is thus referred to by one of the judges. 

" In England, a Statute was pa^ed in 1861, 14 
A 16 Vic, oh. 99, the 2nd section of which is as 
follows : " On the trial of any i3sue joined, or of 
any matter or question, or of any inquiry arising 
in any suit, action, or other proceeding in any . 
Court of Justice, or by any person having by law. 
or by consent of parties authority to hear, receive, 
or examine evidence, the parties thereto, and .the 
persons in whose behalf any such suit, action, or 
other proceeding may be brought or defended, 
shall, except as hereinafter excepted, be competent 
and compellable to give evidence either vivd voce 
or by deposition, according to the practice of the 
Court, on behalf of either or any of the parties to 
the said suit, action, or other proceeding.'' The 
exception had reference to criminal proceedings, 
and actions for breach of promise of marriage, 
and actions or proceedings in cases of adultery, 
and need not be considered in the discussion of 
the question now before us. Under the provisions 
of this Act, the following curious anomaly occur- 
red : it was decided that when husband and wife 
were parties to the record both could be examin- 
ed: StokehiUand Wife y.Feltengill, 21 L. J. Q. B. 
249, note ; but that where the wife was not a party 
she could no^ be examined: Slapleton v. Croft, 18 
Q B. 367 ; Barbat v. Alleti, 7 Ex. 609. Mr. Tay- 
lor in his work on evidence states, at sea. 1219: 
"On one point the Act of 1861 (of which Mr. Taylor 
was the author) was essentialLy defective; for, 
although it rendered husbands and wives admiss- 
ible witnesses for or against each other when both 
were jointly parties as plaintiffs or defendants, it 
did not further interfere with the common law rule 
which precluded either husband or wife from giv- 
ing testimony in a cause in which the other was a 
party. The Evidence Amendment Act of 1863, 16 
<b 17 Vic, was passed with universal consent, and 
the admissibility of the testimony of married per. 
sons has at length been placed upon a sound 
fuotiog. As a general rule, all husbands and wives 
of parties to the record, excepting the husbands 
and wives of defendants in criminal proceedings, 
and the wives of supposed paramours who are 
respondants iu suits for dissolution of marriage, 
or for damages by reason of adultery, are now 
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competent and compellable to testify: bat tbey 
are still privileged from disclosiiig any oommnoi- 
cation made to tiiem daring the manriage." The 
words of the Act are the same as thoee above 
qooted from 14 A 16 Yic, except that after the 
words "examine evidence" the hosbands and 
wives of the parties thereto " are inserted. This 
is now the law of England. 

By ch. 32, ConsoL SUtw U. C, sec. 8, " No per- 
lon offered as a witness shall, by reason of inca- 
pacity from crime or interest, be excladed frt>m 
giving testimony." Sec. 4 provides that ** Every 
person so offered shall be permitted and be com- 
pellable to g^ve eridence, notwithstanding that 
SQCh person has or may have an interest in the 
matter in qaestion," Ac, Ac. Sec. 6 is the most 
important in connection with the present discos, 
sion : " This Act shall not render competent, or 
anthorise or permit any party to any sait or pro. 
ceeding individoally^named on the record, or any 
claimant or tenant of premises songht to be re- 
covered in ejectment, or the landlord, or any other 
person in whose right any defendant in replevin 
may make cognizance, or any person in whoee 
immediate or individnal behalf any action may be 
brought or defended either wholly or in part, or 
the hnsband or wife of any snch party, to be called 
as a witness on behalf of snch party, bat each 
party may, in any civil proceeding, be called and 
examined as a witness in any sait or action, at 
the instance of the opposite party : provided 
always, that the wife of the party to any sait or 
proceeding named in the record shall not be 
liable to be examined as a witness by or at the 
instance of the opposite party." 

This Statute remained in force until the passing 
of the Act of Ontario, " The Evidence Act of 
1669," and under it no person named as a party 
to the record, nor on whose behalf a suit was 
brought or defended, could be examined on his 
own behalf, although he might be called as a wit- 
ness by the opposite paity, and in no case could 
the wife be called. The Evidence Act of 1869 was 
passed to amend this state of the law. Sec. 4 is, 
with the exception I am about to mention, in 
effect the same as sec. 2 of 14 A 15 Vic, before it 
was amended by 16 & 17 Vic, which 1 have 
already considered. Sec. 5, in suo-secs. a, b, c, </, 
e, contains the exceptions to sec. 4. Sub-sec. a, on 
which the case now before us turns, is, " Nothing 
herein contained shall render any husband com- 
petent or compellable to gives evidence for or 
against his wife, or any wife competent or com- 
pellable to give evidence for or against her hus- 
band. 

Such 18 a short but inrelligible review of 
the legislation on the subject, both here nod 
in England, and from it we are prepared to 



follow the jadgment of the learned Jadgt 
referred to in the beginning of this article, 
who thas oontinaes : — 

" When we remember that until this Act was 
passed, parties to the record coald not be exam- 
ined on ttkOT behalf, although they might be 
caUed by the opposite party, and that their wives 
coald not in any case be called, and when we re- 
fer to the decisions of the Ck>arts in England on 
the Act of 1851, of which sec. 4 (saving the ex- 
ceptidn) is a copy, we can, in my opinion, come 
to no other conclusion than that oar Legislatnre 
has deemed it expedient to adopt an entirely 
different coarse from that pursued in England, 
and that the effect of the exception is, in all cases 
where husband and wife are parties to the record, 
to render them both incompetent witnesses for 
any purpose, and that not only cannot they, or 
either of them, be called on their own behalf, bat 
they cannot, nor can either of them, be called by 
the opposite party." 

By ch. 32, Consol. Stat. H. C, above quotedi 
it is plain that the wife could not be called 
either on behalf of her husband or by the 
opposite party, although the husband might 
be called by the opposite party. This section 
has been expressly repealed, and, in place 
thereof, the Legislature had said that nothing 
in the Evidence Act of 1869 shall render any 
husband competent or compellable to give 
evidence for or against his wife, or any wife 
competent or compellable to give evidence for 
or against her husband. 

The same Judge then conclude? his judg- 
ment by saying :^ 

" In all cases the suit is the suit of the husband, 
a1thou<^h the wife may be the meritorious caase 
of action, or it may be brought for injuries done 
to her, and, consequently', she may be a necessary 
part}* ; but the suit is his, and if the wife is called 
as a witness, it must necessarily be fur or against 
him. On the other hand, if the action is against 
husband and wife for any matter done by her, the 
defence is his ; and if the wife is called, it mast 
be as a witness for or against him. In the same 
way, if the wife is a necessary party to the suit, 
and the husband is called, it must be as a witness 
for or against her. and in all these cases the Les:- 
islature has expressly said that husband and wife 
shall not be competent witnesses. It may not 
have been the intention of the Legislature to pre- 
vent the opposite part\- from calling the hnsband 
of a female plaintiff or defendent as a witoess, nor 
of depriving the husband of the right to tender 
himself as a witness, but I can arrive at no other 
ctmclosion than that they have done so, and if 
the law is found to be inexpedient, it rests with 
the supreme authority to amend it." 
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Similar langaage was used by the rest of 
tbe Ooart, and the probable intention of the 
legislatare in using the words alluded to, 
and the ineyitable result of the 'language of 
the Statute, is thus stated by the Chief Justice 
of the Court. 

" In making this exception the Legislatare ex- 
duded the testimony, either on the ground of in- 
terest, or for the general mischief likely to arise 
from the possible appearance of hasband and wife 
OOD trad! cling each other on oath. The grant of 
the privilege to withhold commnnlcations between 
hasband and wife, daring coverture, favors the 
probability of the latter view having Inflaenced 
the Legislature. In that view, and perhaps almost 
equally ia the alternative view, the exclusion of 
the evidence is perfectly intelligible. 

" I do not feel at liberty to refine away plain 
language, used, as I read it, to carry out an obvi- 
ous intent. I am therefore of opinion that in 
actions where hasband and wife are co-plaintiffs 
or defendants, their evidence is necessarily ex- 
dnded for or against each other." 



JUDICIAL APPOINTMENTS. 

The appointment of Sir Robert Collier to a 
vacant judgeship in the Common Pleas in 
England, for the mere purpose of making him 
eligible as one of the four paid members of 
the Judicial Committee of the Privy Council, 
has been discussed ad navseam ; we do not, 
therefore, propose to add anything to what 
has already been said, so much better than 
we could say it, in the English law periodicals 
on this subject. It may be well, however, to 
record for future reference the admirable pro- 
test of the Lord Chief Justice of England 
sgainst the high-handed act of Mr. Gladstone 
and his Chancellor, which was, in the words 
of Sir Alexander Cockburn, " at once a viola- 
tion of the spirit of the Act of Parliament, and 
a degradation of the judicial office." And in 
connection with this proceeding, we may refer 
l>riefly to some other matters of a kindred 
nature. 

The following is the text of the letter 
addressed on the 10th November, 1871, to 
Mr. Gladstone, by the Chief Justice :— 
"Dkah Ma. Gladstone, — 

*' It is universally believed that the appointment 
of Sir Robert Collier to the seat in the Court of 
GommoQ Pleas, vaeated by Mr. Justice Montagu 
Smith, has been made, not with a view to the 
di^argeof the duties of a judge of that court,* 
^^ Binaply to quMifythe late Attomey-^General 
^^ t teal in. the Judieial OomnHttee of the Pri<vy 



Coaooil, under the recent Act of the 84 & S6 Vict, 
c. 91. 

'* I feel warranted in assuming the general 
belief to which I have referred to be well founded, 
from the fact that the Lord Chancellor, with a 
view to contemplated changes in our judicial 
system, has, notwithstanding my earnest remon- 
strance, declined for the last two years to fill up 
the vacant judgeship in the Court of Qaeen's 
Bench. I cannot suppose that the Lord Chancellor 
would fill up the number of the judges of the 
Court of Common Pleas, while to the great incon- 
venience of the suitors and the public, the num- 
ber of the judges of the Qaeen's Bench is kept 
incomplete. 

" I assume, therefore, that the announcement in 
the public papers, which has so startled and 
astounded the legal profession, is true ; and, this 
being so, I feel myself called upon, both as the 
head 'of the common law of England, and as a 
member of the Judicial Committee of the Privy 
Council, to beg yon, if not too late, to reconsider 
any decision that may have been come to in this 
matter ; or, at all events, to record my emphatic 
protest against the course proposed — ^as a judge, 
because a colourable appointment to a judgeship 
for the purpose of evading the law appears to me 
moat seriously to compromise the dignity of the 
judicial office — as a member of the judicial com- 
mittee, because, while grave doubts as to the 
legality of the appointment are entertained in 
many quarters, none seem to exist as to its 
grievous impropriety as a mere subterfuge and 
evasion of the statute. 

" The statute in question, the 34 A 85 Vict, 
c. 91, contains in the first section the following 
enactment : ' Any persons appointed to act under 
the provisions of this Act as members of the said 
Judicial Committee must be specially qualified as 
follows — that is to say, must at the date of their ap- 
pointment be, or have been, judges of one of Her 
Majesty's Superior Courts at Westminster, or a 
Chief Justice of the High Court of Judicature, at 
Fort William in Bengal, or Madras, or Bombay, 
or of the late Supreme Court of Judicature in 
Bengal.' 

- " N^ow, the meaning of the Legislature in pass- 
ing this enactment is plain and unmistakable. It 
was intended to secure in the constitution of the 
high appellate tribunal, by which appeals, many 
of them in cases of vast importance, from our 
Indian possessions as well as from the rest of our - 
colonial empire, are to be finally decided, the ap- 
pointment of persons who had already held judi- 
cial office as jttdifes of the Superior Court8.> 
Whether wisely or unwisely, it plainly was not 
intended that the selection n^ht be made from- 
the Bar. It was to be confiaed to those who were, 
'•orhttdbeen, judgee, and who, in the actual and ^ 
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practical exercise of judicial fimclioDS had acquir- 
ed and given proof of learning, knowledge, ex- 
perience, and the other qualifications which con- 
stitute judicial excellence. No exception in this 
respect is made in favour of an Attorney-General 
or other law officer of the Crown, who, however 
eminent and distinguished their position, of course 
remain members of the Bar. Nothing could have 
been easier, had it been intended to make such an 
exception, than to have included the law officers of 
the Crown among the persons specified as eligible. 
But the eligibility of the law officers does not 
even appear to have been contemplated by the 
Government in passing the present Act, a provi- 
ffion enabling the appointment to the Judicial 
Committee to be made from the Bar, contained in 
the Bill of the previous year,. having been, I pre- 
■ume purposely, omitted from the Bill as intro- 
duced in the last session. It is, however, un- 
necessary to dwell further on this point. No one 
will be found to say that it was intended to make 
a law officer, as such, eligible under this Act. 

" It being, then plaiu that the intention of the 
Legislature was that the selection should be made 
from the judges, I cannot shut my eyes to the fact 
that the appointmnt of the Attorney-General, who, 
as such, was not qualified under the Statute, to a 
judgeship (the functions of which he is not in- 
tended to discharge) in order that he may thus 
become qualified according to the letter of the Act, 
cannot be looked upon otherwise than as colour- 
able, as an evasion of the statute, and a palpable 
violation, if not of its letter, at all events of its 
spirit and meaning. J cannot help thinking of 
what would have been the language in which the 
Court of Queen's Bench would have expressed its 
opinion if such an evasion of a statute had been 
attempted for the purpose of qualifying an indi- 
vidual fur a municipal office, and the case had been 
brought before it on an information in the nature 
of qiw warranto. In the present instance, the 
Legislature, having settled the qualification for the 
newly-created office, momentarily to invest a party 
otherwi e not qualified with a qualifying office, 
not that he shall hold the latter, but that he may 
be immediately transferred to the former, appears 
to me, I am bound to say, to be nothing less than 
the manufacture of a qualification, not very dis- 
similar in character to the manufacture of quali- 
ficatioDS such as we have known practised in other 
instances in order to evade the law. Forgive me, 
I pray you, if I ask you to consider whether such 
a proceeding should be resorted to in a matter 
intimately connected with the administration of 
justice in its highest departments. 

''It would obviously afford no answer to the 
objection to the proposed appointment to say that 
a gentleman who has held the position of a law 
officer of the Crown must be taken to be qualified 



to fill any judicial office, however high or im- 
portant. This might have been a cogent argu- 
ment to induce the L^islature to include the 
Attorney-General among the persons ' specially 
qualified ' under the Act ; but it can afford no 
justification for having recourse to what cannot 
be regarded as anything better than a contrivance 
to evade the stringency of the statute as it stands. 
The section in question makes the office of an 
Indian chief justice a qualification for an appoint- 
ment to the Judicial Committee. Suppose that, 
as might easily have happened, an Indian chief 
justiceship had chanced to be vacant An attor- 
ney-general would, of course, be perfectly qualified 
for the office. What would have been said if the 
Attorney-General had been appointed to such a 
chief justiceship, not with the intention of his pro- 
ceeding to India to fill the office, but simply for 
the purpose of his becoming qualified, according 
to the letter of the statute, for an appointment to 
the Judicial Committee ? What an outcry would 
have been raised at so palpable an evasion of the 
Act I But what possible difference, allow me to 
ask, can there be, in principle, between such an 
appointment as the one I have just referred to, 
and an appointment to a judgeship in the Court 
of Common Pleas, the duties of which it is not 
intended shall be discharged, for the sole purpose 
of creating a qualification in a person not other- 
wise qualified ? I cannot refrain from subo^ittiog 
to you that such a proceeding is at once a viola- 
tion of the spirit of the Act of Parliament and a 
degradation of the judicial office. 

" I ought to add, that from every member of 
the legal profession with whom I have been 
brought into contact in the course of the last few 
days, I have met with but one expression of 
opinion as to the proposed step — an opinion, to 
use the mildest terms I can select, of strong and 
unqualified condemnation. Such, I can take upon 
myself to say, is the unanimous opinion of the 
profession. I have never in my time known of 
so strong an expression, I had almost said explo- 
sion of opinion. 

" Under these circumstances, I feel myself justi- 
fied, as Chief Justice of England, in conveying to 
you what I know to be the opinion of the profes- 
sioQ at large, an opinion in which I entirely concur. 
I feel it to be a duty, not only to the profession, 
but to the Government Itself, to protest — I hope 
before it is too late — against a step — as to the 
legality of which I abstain from expressing any 
opinion, lest I should be called upon to pronounce 
upon it in my judicial capacity — but the impro- 
priety of which, for the reason I have given, is 
to my mind strikingly and painfully apparent. 

" 1 beg you to believe that I make these ob- 
servations in no unfriendly spirit, but from a 
sense of duty only. I should sincerely rejoice at 



liiy, 1872.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIII.— 69 



the promotion of an Attorney-General who has 
filled his high office with dignity and honour ; 
hot in the position I occnpy I feel I onght not to 
stand by, and, without observation or objection, 
allow a judicial appointment to be made, which 
from the peculiar circumstances under which it 
will take place, is open to such serious objection, 
and which, as I have abundant reason to believe, 
wiU be the subject of universal condemation and 
regret. — I beg to remain, very faithfully yours, 

" A. E. GOOKBUBN." 

To this letter Mr. Gladstone made a curt 
reply, and handed the matter over to the Lord 
Chancellor (Hatherley), whose letter to the 
Chief Justice was only remarkable for its 
insolent tone and evident desire to burke the 
question, and snub, not only the Chief Justice, 
hut the whole Bar of England, who in this 
matter have loudly and unmistakably con- 
demned the unwarrantable action of the 
■Government. 

Of course, as all our readers are aware, the 
whole affair was brought before the House o^ 
Commons, by Mr. Cross moving a vote of 
censure on the appointment of Sir R. Collier, 
declaring that it was a violation of the inten- 
tion of the statute and an evil example in the 
administration of judicial patronage. Many 
strong supporters of the Government, and 
prominently so, Mr. Denman, spoke and voted 
in favor of this motion, which, however, was 
lost ; but the very small majority in favor of 
the Government — 27 in a House of 513 — was 
in itself tantamount to a very strong expres- 
sion of censure, and we presume will be so 
accepted by the Chancellor, as it certainly has 
been by outsiders, and will be so looked upon 
by historians. 

The Law Times thus speaks of the discus- 
sion in the House : — 

" To us the general results of the debate appear 
satisfactory, for they phow that we still have very • 
many able public men, who will neither sanction 
nor tolerate an evasion of the law by any Govern- 
nient, whatever its party may be: but, on the 
other hand, it is by no means reassuring to find 
the Prime Minister and the Lord Chancellor, afte^ 
several months of cool reflection, after hearing 
the most invincible arguments against their view 
of tke construction of the Act of Parliament, 
come forward and continue to maintain that view 
by arguments that show a sort of incapacity on 
their part to understand the distinction between 
^ evasion of, and a full compliance with, the 
provisions of an Act of Parliament. It is a re- 
niarkable fact that neither of the present law 
officers of the Crown approve of the construction 



put upon the Act, for we may fairly presume 
that if they did they would have come forward 
and said so, and the Government failed to obtain 
the support of any lawyer of repute in either 
house except Sir Roundell Palmer, who made a 
speech for them that was a model of forensic 
ingenuity, and a perfect epitome of all the falla- 
cies known to logicians ; but notwithstanding all 
this, neither Mr. Gladstone nor the Lord Chan- 
cellor said a word that could be construed to 
mean that they would not pursue exactly the 
same courst as before if the thing had to be done 
over again. ***** » 

"The answer to these grave charges, so far as 
they were answered at all, is to be found in the 
speeches of Mr. Gladstone, the Lord Chancellor 
and Sir Roundell Palmer, and we have every 
wish to do justice to their arguments and views. 
The propositions on which the arguments of Sir 
R. Palmer and the Lord Chancellor were based, 
as far as we [can understand them, were two. 
First, that the Act does not specify any definite 
period of judicial experience, therefore the Act 
is satisfied by appointing a person who has the 
name or status of a Judge when the appointment 
is made, whenever or however that name may 
have been bestowed ; secondly, that Sir R. Collier 
was a fit and proper person to be made a Judge . 
of the Court of Common. Pleas, and therefore 
there could be no objection to give him that 
Judgeship as a qualification for the Judicial Com- 
mittee, With regard to the first of these propo- 
sitions its advocates evidently shrunk from the 
consequences it would lead to, and Sir R. Palmer 
abandoned his whole position in two several parts 
of his speech when he observed, * now if this 
thing were done wantonly, maliciously, or with- 
out a bond fide view to serve the public, or if it 
were done over and over again, as the honourable 
gentleman suggested, I should not stand here to 
defend it ;' and again, in reference to a remark 
previously made with regard to the Indian quali- 
fication, he said, ' I think it would have been 
improper, though it might have been legal, to 
appoint to the Judicial Committee any person 
who was not really and truly such an Indian 
chief judge as to be in that respect a fit repre- 
sentative on the Judicial Committee of the Indian 
Judicature.' But really to a lawyer, at least, it 
is hardly necessary to do more than state the 
first proposition in order to show its absurdity. 
The Act obviously provides, if its limitations are 
to be more than a mere nullity, that the person 
selected for the Judicial Committee shall be, when 
the selection is made, a Judge, or ea;-Judge, not 
that he may be made a Judge after he has been 
selected to become a member of the Judicial 
Committee. As to the second proposition it has 
really nothing to do with the matter. Sir B. 
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Collier may morally and iotellectnally be the 
fittest man in the world to put in the Jadicial 
Committee, bat he certainly was not legally fitted 
for it, unless when selected for the appointment 
he had bona fide the qualification required by the 
Act. As to the views of 3ir. Gladstone, who 
seems to have been the prime mover in the whole 
affair, we have some difficulty in understanding 
what his precise construction of the Act is. One 
part of bis speech almost conveys the impression 
that he reads the qualification required by the 
Act not as literally meaning that the appoint- 
ment should only be given to a Judge or ex- 
Judge, but as a sort of figurative way of saying 
that the person appointed should be of a certain 
standard of fitness and capacity, and upon this 
view of the Act it would not have been necessary 
to pass Sir Robert Collier through the Common 
Pleas at all, before installing him on the Judicial 
Committee. From the speech, as a whole, we 
regret to gather, notwithstanding some fine 
flourishes in it, that Mr. Gladstone is much more 
concerned about having raised a storm in the 
House, than having evaded the plain meaning of 
an Act of Parliament, and we still more regret 
the tone in which he, as well as the Lord Chan- 
cellor, alludes to the Judges. Mr. Denman said 
in the course of the debate, aud we think truly, 
* that there was a desire to do something to ren- 
der our courts less independent, to place them 
on a lower basis,. to prevent them being able to 
stand between the Crown and the subject, between 
the Government of the day, ok. a popular majority 
in the House of Commons, and the rights of the 
individual subject, and that there was a disposi- 
tion on the part of p^sons now high in authority 
to destroy some of the securities which we pos- 
sessed for the independence and high character 
of our courts of justice.* These remarks we think 
were fully justified by much tUat was said on 
Monday night, and by what fell from the Lord 
Chancellor on the previous Thursday, wheu the 
extraordinary avowal was made that a gentleman 
had been made a County Court Judge in order 
that • he should be restored to competence,' If 
these are the principles upon which judicial 
appointments are to be made, and if Judges are 
to be attacked with sneers and insults whenever 
they lack subservience to the (iOvernment of the 
day, we fear there is a gloomy future before the 
bench of England. And we venture to predict 
that regard for the law will not long survive the 
decay, if it once sets in, of that feeling of honour 
and respect in which tJiose who administer it 
have hitherto been held." 

The remark about the County Court Judge 
refers to the appointment of Mr. Beales, of 
which the Law Times speaks after this 
fashion : — 



" One of the seTend remarkable theories oon- 
ceming judicial appointments propounded by the 
present Govemment, is that to which, according 
to Lord Hatherley, the County Court Bench ii 
indebted for the acquisition of Mr. Beales. That 
learned Judge was deprived of a revising barris- 
tership by Chief Justice Erie, on the ground that, 
by active political agitation, he had disqualified 
himself for the office, which is one, of course 
intimately connected with political mattersL 
Deeming him an injured man, Lord Hatherley 
makes him a County Court Judge. This is ths 
ostensible reason for an appointment which at 
the time we condemned most emphatically, dis- 
regarding altogether the question of personal 
merit ; but we confess we should not be inclined 
to go into other motives which may have influ- 
enced the Government. We now simply desire 
to record our most energetic protest against 
County Court Judgeships being used as crumbs 
of comfort for hardly used barristers." 

We heartily concur in this protest, and add 
to it the further protest, that no appointment 
to a judicial office, or to any ministerial office, 
where professional competence or eminence is 
required, should be made merely to meet the 
exigencies of party politics. If, however, this 
must be (though the confession even of the 
alleged necessity of this is degrading), let the 
best men be chosen from the political sup- 
porters of the Government which may have 
the patronage to bestow. As a mere question 
of party politics, it may well be argued that 
any other course is suicidal in the long run. 
But we should endeavour to reach the highest 
standard in such a vital matter as this, and 
make the selection from the profession as s 
whole, irrespective of party or personal con- 
siderations, throwing aside all questions of 
political exigency or personal feeling. 

Entirely apart from party politics, it may 
be that the fall of the Gladstone Ministry, 
rumours of which are afloat, will not be an 
unmixed evil, in view of the course taken by 
them in matters pertaining to the Judiciary. 
Mr. Gladstone and Lord Hatherley have shovm 
themselves incapable of appreciating the higk 
ground that has hitherto been taken in this 
respect by British statesmen. The motives 
for, and the method of appointment to judi- 
cial positions, should be pure and unassaila- 
ble, as well as the appointment itself unobjec- 
tionable. 

Let it not be said of us in this Province, ts 
jfi said of the Bench in the Province of Quebec 
(we quote from La Bewie OHtique) : — 
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Seats on the bench a^re amongst the prizes, 
offered by political rings for uncompromising 
support ; and it makes very little matter whether 
rc^e or hlea be in the ascendant, the same prin- 
ciple is acted on by both parties, and generally 
judgeships are conferred, not on account of fitness 
for the office, but because it is necessary to pro- 
Tide for a member of the party in power. The 
system is radically bad ; for in lieu of good law- 
yers, # orn-out politicians are placed on the bench. 
If a man is a political failure, presto he is made 
judge ; so that there is a yery fair chance of the 
Bench becoming the recepticle for that fayoured 
class of the community which, fifty years ago, in 
England, was said to monopolize the Church. 
Thanks to the system, the Bench of Quebec does 
not command the respect which is accorded to 
persons occupying judicial positions in other 
countries." 

The writer of the above article then goes 
on to suggest a mode of appointment which 
would se<mre better men, very properly pre- 
mising his observations by advocating an 
increase of ^lary to Judges. We give his 
views for what they are worth. We express 
no opinion as to the advisability of the course 
advocated : it is scarcely worth while to dis- 
cuss it, there being no chance of the sugges- 
tion being carried out in these days. He says : 

" In England it has been proposed to vest the 
right of nominating the judges in the Lord Chan- 
cellor and Chief Justices. Here it may perhaps 
be permitted to advocate a still greater depar- 
ture from old principles. 

" Who, may it be asked, have a greater interest 
in securing the appointment of a fit person to be 
a judge than the Bar and the Bench of the dis- 
trict within which such judge, after his appoint- 
ment, is to act ? Where can there be found per- 
sons better qualified to judge of a person's fitness 
for a seat upon the bench than those who plead 
against him and those who hear him plead, nearly 
every day of their lives. Taking, then, the 
opportunities possessed of judging fairly, consi- 
dering also their interest in choosing the most 
^ and proper person for the office, it must be 
admitted that the Bar and the Bench of the dis- 
trict in which a man practises his profession, 
should be the best judges of his fitness for pro- 
motion to the bench." 



SELECTIONS. 



BANKRUPTCY LAW AND ADMINIS- 

TRATION 

Bankruptcy is intended to do two things, to 
release the bankrupt from liability to arrest 
for his past debts, and to secure an equitable 
division of his assets among his creditors. 
The abolition of the law of arrest for debt, 
therefore, would not render a bankruptcy code 
unnecessary. A hasty or friendly creditor 
might still, by a timely execution, carry awaj 
all the assets for himself. Consequently, it 
seems impossible to get rid of a bankruptcy 
code as extingaished from the ordinary law of 
debtor and creditor, unless the legislature is 
firmly resolved to extinguish credit on its 
present scale. Accordingly, for a long time 
past, the principles of bankruptcy legislatioa 
have been universally agreclcl upon, both in the 
United States and in England. Mercantile 
men consider that, when a trader has met the 
unforeseen losses as, for instance, in the case 
of the Chicago fire, he should not be weighed 
down during his life by liability for his previ< 
ous debts. Even where the calamity is not so 
entirely of the nature of an accident as in th^ 
case of the Chicago disaster,, yet, traders* who 
cap sympathize with trading ills and infirmi- 
ties, believe that a speculator should get a 
bankruptcy discharge and release from debts, 
provided his losses do not indicate gross neg- 
ligence or fraud . A practical test, aocordinglyy 
of sound and unsound trading was intended 
to be furnished by the bankruptcy act of 1867. 
By that statute a ruined trader is not, in most 
cases, aided in bankruptcy unless his asset! 
realize 50 per cent of his liabilities. 

Hard cases make bad laws. This is a very 
old but verj solid saying. The statute refer- 
red to, for instance, will operate most severely 
in the case of the Chicago merchants. Indeed, 
this effect of the present law of bankruptcy is 
so obvious that Congress is certain to adopt 
some of the devices now mooted at Washing- 
ton and elsewhere for the relief of the ruined 
traders of Chicago. The best way, perhaps, to 
act under the circumstances, is to pass a 
special statute for the Chicagose and to enact, 
also, a general statute which will not have 
quite such a hard and fast outline as the sta- 
tute of 1867. 

The most unpleasant part of bankruptcy, 
however, is the tediousness and expense of 
administering the assets. In England thesost 
has usually been 33 per cent on the total real- 
ized. In that country the battle between cre- 
ditors and official assignees was fought out to 
the bitter end, until by the last bankruptcy 
statute the creditors' assignee triumphed. 
The first system adopted in that country was 
to administer the assets through the creditors. 
This was found to result in every fraudulent 
trader manufacturing a number of nominal 
creditors, who outvoted the honafide creditors 
on every material point. This family council 
was knocked on the head by Lord Brougham 
in 1831. The bankruptcy act of that year, 
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passed through his instrum^entality, introdao- 
ed the official assigtiee to the trading pablia 
That personage, however, far surpassed the 
worst records of the corruption of the creditors' 
assignee. A compromise was adopted, and 
both creditors and official assignees were ap- 
pointed to work together in harmony. The 
official assignee took possession of the assets, 
and even when a creditor's assignee was ap- 
pointed, the official still collected all debts 
under £10. This dualism only made confusion 
worse confounded. Each of the two assignees 
could not have the bankrupt's books in his 
office, while the double range of expenses left 
the creditors so despondent that many often 
wholly ceased to look after the bankrupt's 
estate, once that it was reposing in grsmio 
legis. 

Book debts of the bankrupt were authorized 
to be sold, in order to avoid the expense of 
collecting them. But this statutory provision 
only 1^ to frequent litigation in order to de- 
termine whether a bill of exchange, a bond, a 
mortgage, or a bill of sale, belonging to the 
biknkrupt, was a book debt. At last the credi- 
tors have triumphed, and now hold in Eng- 
land the full control of the administration. 
Whoever wishes to discover the relative merits 
or demerits of offcial and trade assignees, will 
find the whole matter discussed to the most 
minute details in a report by a special com- 
mittee of the House of Commons, issued in 
1861. The calamity at Chicago will now bring 
the whole question on the boards at congress, 
to which the constitution has delegated legis- 
lative jurisdiction in bankruptcy- Congress- 
men will do well to consider what England 
has done in this matter before they pass any 
new bankruptcy statute. — Exchange, 



DOUBTFUL CLEMENCY. 

The sentence of death passed upon John 
Selby Watson has been commuted by the Sec- 
retary of State, into pnal servitude for life. 
It is stated that this resolution was taken by 
Mr. Bruce after consultation with, and upon the 
advice of, the Lord Chief Justice of England 
and Mr Justice Byles. The defence, therefore 
of insanity has been discredited and overruled 
as fully by the Secretary of State as it was by 
the jury. The conviction for wilful murder 
stands altogether unimpeached. But the pe- 
nalty which the law has prescribed for that 
crime is not to be exacted. 

Every man who entertains a profound regard 
for the sanctity of human life must admire the 
firm wisdom with which the Secretary of State 
and his advisers have refused to allow them- 
selves to be overborne by the theory set up of 
Watson's madness. The public has escaped 
no inconsiderable peril to the cause of justice 
by this decision. Indeed, in our judgment it 
was high time that the authorities who control 
and exercise the clemency of the Crown should 
upon this question take up a strong position. 
We are satisfied that the public mind will ac- 
knowledge their courage and discretion. 



It may be asked why, if the plea of insanity 
is discarded, should the life of the convict be 
spared? It is true that the jury recommended 
Watson to mercy on the grounds of his great 
age and previous good character. But it can 
hardly be contend^ that the recommendation 
of the jury \8 perse to be conclusive. We are 
bound to assume that the Secretary of State 
and the two judges acted on reasons of their 
own and not on the opinion of the jury. What, 
then, were those reasons ? Watson was a clergy- 
man, he was aged, he had throughout life borne 
before the world a good character, and he re- 
ceived great provocation from his wife. In all 
that we have read or heard concerning the case, 
we haye never come across a suggestion of a 
reason other than these four. Are they, or is 
one of them, valid? He was a clergyman ; but 
is not the fact that a man has exercised the 
functions and lead the life of a elergyman for 
thirty or forty years the strongest argument 
for holding him responsible for the commission 
of a crime most abhorrent to his holy office, 
in that it is a crime founded on cruel and furi- 
ous passion ? Watson was aged, but surely 
mankind are less prone to rage in the gentle 
decline of life than in the ardent growth of 
youth. As to good character, it increases the 
improbability of crime, but it also increases the 
atrocity of it when committed. As to pro- 
vocatioUf we think it an awful and a dangerous 
doctrine in a country disgraced more than any 
country in Europe by domestic outrages to 
admit for one moment that the words of a wife 
can, under any conceivable circumstances, form 
an excuse or palliative for her murder. 

We do not conceal from ourselves that we 
have been saying what to many minds may 
appear harsh, and inconsistent with the res- 
pect justly due to the great experience of the 
judges upon whose recommendation the mercy 
of the Crown has been extended to the con- 
vict But, in our judgment, the persons to be 
commiserated are the victims, not the doers 
of murder, and leniency towards the latter 
may turn out to be cruelty to the former. 
When next some low and vulgar ft^llow, swag- 
gering to his home at midnight, is there re- 
ceived by the bitter gibes of his wife, one or 
both of them soured by bad times, by long 
course of quarrel, or by drink, and under the 
provocation of the pestilent tongue, the vio- 
lence of the man breaks forth into murder, 
how will the clemency of the Crown be denied 
to the ruffians in face of the precedent set 
in the case of John Selby Watson ? — Law 
JournaL 



A man with the small-pox had the additional 
misfortune to be clapped into the Logansport jail, 
one Sunday evening last month. Court came in 
on Monday momin^ when Judge Biddle suggested 
the propriety of adjourning for one week, but re- 
marked that he would take the sense of the attor- 
neys present, if {key had any. It seems they had, 
or else they were not all vaccinated, for the ad- 
journment took place. 
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SIMFIiE CONTBACTS & AFFAIBS 
OF BVBBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES 

J-UBIBDIOTION. 

The Court of Chancery has no juriidietion 
in a case inTolying a less sum than £10. 

Where the Referee dismissed a bill on the 
ground that the amount involved was only 
$24, his order was sustained by the Court in 
rehearing term. — OilbertY. Braithwait, 8 Chan. 
Cham. R. 418. 

Railway W. Co. — Rbobift of Goods. 

Certain bars and bundles of iron came by 
ship from Glasgow to Montreal, consigned to 
the plaintiff. His agent gave to defendants' 
agent an order to get it from the ship, and 
afterwards received from the latter a receipt, 
specifying the number of bars and bundles and 
the gross weight, but with a printed notice at 
the top of it that " rates and weights entered 
in receipts or shipping bills will hot be ac- 
knowledged." All the iron received by de- 
fendants for the plaintiff was delivered at 
Guelph, but there was a very considerable 
deficiency in the weight. So far as appeared, 
the iron had not been weighed either on being 
taken from the ship or afterwards. Held, that 
defendants were not estopped by their state- 
ment of weight in the receipt, and were not 
liable to the -plaintiff. — Horseman v. Grand 
Trunk Railway Co. of Canada, 31 U. C. Q. B. 
535. 

iNsuaANCS— ^Notice of another Polict. 

One of the conditions of an Insurance policy 
was : " Persons who have insured property 
with this company shall give notice of any 
other insurance already made or which shall 
afterwards be made elsewhere on the same 
property, so that a memorandum of such other 
insurance may be indorsed on the policy or 
policies effected with this company," Ac. 

After the policy had been assigned, the 
assignees effected another insurance, of which 
the only notice given, if any, was a verbal one 
to P., the agent of the company at Samia, 
their head office being in Montreal, and not 
endorsed on the policy, which was not pro 
dnced at the time. Held, affirming the judg- 
ment of the Queen's Bench, that such notice 
was insufficient, Richaeds, C. J., Mowat, V. C, 
and Strong, V. C, dissenting. — Hendriekson y. 
The Queen Insurance Company, 81 U. C. Q. B. 
647. 

Laitdlord and Txnant — ^YsARLT Tenanot. 

Where D., being tenant for life of two lots, 
gave M. verbal permission to occupy one lot 



and build upon it, on condition he should pay 
the taxes on both lots; and M. accordingly 
went on, and built, and paid the taxes for 
several years. Held, that a yearly tenancy 
had been created, and that D. could not eject 
M.'s sub-tenant without notice to quit. — Davit 
V. McKinnon, 81 V. C. Q. B. 664. 

YSNDOR AND PURCHASER — INTEREST. 

Notwithstanding that a decree declares that 
the defendant " has accepted the title of the 
plaintiff," the defendant has a right to object 
to a conveyance by the plaintiff alone if it 
appears that the legal estate is partly out of 
him. 

Interest on purchase money runs from the 
date when, after the acceptance of the title, 
the purchaser could have safely taken posses- 
sion, and a difficulty respecting the conveyance 
may justify his not taking possession. — Rae v. 
Geddea, 8 Chan. Cham. R. 404. 

CONVETANCX TO HuSBAND AND WlFE — RiGHT OF 

Affxal. 

The effect of Consol. Stat. U. C. ch. 82, sec. 
10, is to create a tenancy in common only in 
cases where before the Ist July, 1834, there 
would have been a joint tenancy. Held, there- 
fore, that a conveyance of land to a husband 
and wife in fee did not make them tenants in 
common ; but that they held, as before the 
statute, by entireties, and that on the hus- 
band's death the wife took the whole estate. 

An appeal will lie under the Partition Act, 
82 Vic. ch. 88. O., from the judgment of a 
County Court Judge on a special case stated. — 
Jn the matter of Partition between Shaver et alt 
and Hart et al, 81 U. C. Q. B. 603. 

Legislative Assembly — Resignation. 

Sees. 10 & 12 of 32 Vic. ch. 4, O, provide 
that a member may resign, 1, by giving notice 
in his place of his intention, 2, by delivering 
to the Speaker a declaration of such intention, 
either during a session or in the interval be- 
tween two sessions ; or, 8, by delivering it to 
any two members, in case there is no Speaker, 
and the resignation is mad^ in the interval be- 
tween two sessions. Held, to mean only an 
interval between two sessions of the same 
Assembly, and not to apply to the interval be- 
tween the last general election and the election 
of a Speaker. 

Sec. 18 provides for a new election in case 
of a vacancy happening by the death of any 
member, or by his accepting any office, or by 
his becoming a party to any contract, as men- 
tioned in the third section. And sec. 14, for 
the case of a vacancy arising subsequently to a 
general election, and before the first meeting 
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of the Assembly thereafter, "by reason of the 
death or other of the causes aforesaid." 

Beld, that the " other of the causes afore- 
said" were the two other causes besides death 
mentioDed in sec. IS ; and that a voluntary re- 
sifi:nation, therefore, did not create^a vacancy 
within sec. 14. — In re the Election fir the West 
Riding of Durham, 5 U. C. R. 404. 

M0BTGA6B — Pbiobitt. 

An assignee of a mortgage cannot as against 
a" prior equity set up the plea of purchase 
without notice. 

The registered owner of land mortgaged the 
same, and afterwards conveyed the property 
absolutely to a purchaser, who registered be- 
■ fore such mortgage, giving back a mortgage 
to secure purchase money ; and subsequently 
the vendor assigned his mortgage to a pur- 
chaser who had no notice of the prior mort- 
gage. 

Held, that the purchaser's mortgage in the 
hands of the assignee was subject to the lien 
or charge of the vendor's mortgagee. — Smart 
V. McEwan, 18 Chan. Rep. 623. 

CANADA BEPOBTS. 

ONTARIO. 



QUEEN'S BENCH. 



McDonald v. Sttjokst. 

Notice of Action — Necessity for quashing conviction. 

Held, following NeiXL v. McMillan, 26 U. C. R 486, that a 
notice of action describing the plaintifiTs residence as of 
the township of B., in the county of P., was sufficient. 

Held, also, fbllowing Haaeke v. Adamson, 14 C. P. 201, 
that an order or conviction not under seal need not he 
quashed, under C. 8. U. C. ch, 126, sec. 8, before action 
brought, for any thing done under it. 

The aUeged conviction in this case was made under the 
supposed authority of C. 8. U. C, ch. 76 ; but nothing 
appeared on the proceedings to shew the relation of 
master and servant, or any offence punishable under the 
Act 

[31 U. C. R, 677.1 

The first count of the declaration charged 
that defendant, on the 2nd Decemher, 1870| 
caused the plaintiff to he assaulted and im- 
prisoned, and kept him in prison for a long time. 

Second count : that defendant, being a Justice 
of the Peace, without anj authority, and mali- 
ciously, nnd Tvitbout reasonable or probable 
cause, caused the plaintiff to be assaulted, and 
to go and be conveyed through divers public 
streets, &c., to defendant's residence, and there 
imprisoned and kept him in custody, without 
any reasonable or probable cause, for a long 
time, at the expiration whereof defendant caused 
the plaintiff to be conteyed in custody to the 
common gaol, and there again imprisoned fbr, 
to wit, fiye hours, under a false charge that the 
plaintiff bad committed an offence, to wit, that 
he did owe to James Thompson the sum of 
$51.08 for labour, and would ttot pay or settle 



the same, atid that James Thompson swore tfial 
he believed the plaintiff was about leaving the 
country, whereby, <bo. Damages laid at $1,000. 

Plea, not guilty, by statute 16 Vic, ch. 180, 
sections 1 to 18, both inclasive ; Consol. Stai 
U. C. ch. 126, sections 1 to 20, both inclusiye. 
Public Acts. 

The case was tried at Guelph, before Bagarty, 
C.J., C.P., in March, 1871. 

It was proved that the plaintiff was commit- 
ted to the county gaol at Guelph, on a warrant 
under the hand and seal of the defendant, which 
recited that the plaintiff was charged before the 
defendant, for that he ** did owe to .James 
Thompson the sum of $51.08 for labour, and 
would not pay or settle the same, and that the 
said James Thompson swears that he believes 
that the said Alexander McDonald is about 
leaving the country." Dated 2nd December, 
1870. 

The plaintiff swore that he was bronght 
under a warrant before defendant, at Fergus, 
and kept in that place in custody all uight 
Defendant told the constable to take him (plain- 
tiff) to Guelph, to gaol, on the following day. 
The constable bad defendant's warrant to take 
him there. The constable delivered the war- 
rant and the plaintiff to the turnkey. Defen- 
fant said it was for his owing $50 the plaintiff 
was to go to gaol. Plaintiff said he wonld pay 
it, but not till pay-day. Plaintiff was five or 
six hours in gaol. 

On the defence the Clerk of the Peace pro- 
duced certain papers, which had been transmit- 
ted to bim by the defendant on the 20th of 
January, 1871. On the morning of the day of 
trial, a conviction was filed with him. The 
papers returned on the 20th of January were, 
1. An information ; 2. An order for the pay- 
ment of money ; and 8. Examination of wit- 
nesses before the defendant. This last pa(^r 
contained little more than the reiterated state- 
ment of the defendant that he did not owe 
Thompson so much as he claimed by $5 : that 
he had offered Thompson a note on Ellice, the 
Engineer, for bis pay, and Thompson wonld not 
take it ; and now that be would sooner go to 
gaol than pay Thompson one cent. 

The order for payment stated that on the 1st 
of December, 1870, complaint was made before 
the defendant (not saying by whom) that the 
plaintiff owed to James Thompson the sum of 
$51.08, and refused to pay, '*and the said 
Thompson swears that he believes him to he 
leaving the country:" that the parties aforesaid 
appeared before the defendant, and that defen- 
dant did adjudge the plaintiff to pay to James 
Thompson the sum of $51:08" (a blank was left 
as to costs, and no adjudication thereof,) *'i^od 
if the said several sums be not paid " (another 
blank) *' then T adjudge the said Alexander Mc- 
Donald to be imprisoned in the common gaol of 
the said county of Wellington (and there kept to 
hard labour) for the space of " (another blank) 
*' unless the said several sums, and all costs and 
charges of the commitment and conveying of the 
said " (another blank) *' to the said common 
gaol shall be sooner paid." This instrnment 
was not under seal. 

It was adtnitted that ^ sum of $10 was ten- 
dered by defendant's attorney to the plailitlff'^ 



Mky, 1872.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIIL— 75 



attornej before action in oompensation, as a 
tender of amends. 

The indorsement of the name, <bo., of plain- 
tiff*8 attorney, and of the plaintiff himself, on 
the notice of action was, ** Edward O'Connor, of 
Office No. 8, Day's Block, Wjndham Street, in 
the town of Oaelph, in the ooanty of Wellington, 
attorney for Alexander McDonald, of the town- 
ship of Blanshard, in the county of Perth." 

It was objected for defendant that no action 
would lie, the conviction not having been quash- 
ed, and that the indorsement of the plaintiff's 
residence on the notice of action was insnflScient. 

Leave was resefved to defendant to move on 
these objections ; and the jury fonnd a verdict 
for the plaintiff, and $75. 

In Easter Term last, S. Riehardtj Q.C., ob- 
tained a rule calling on the plaintiff to shew 
cause why a nonsuit should not be entered, pur- 
suant to the leave reserved, on the ground that 
the conviction or order relied upon or proved at 
the trial had not been quashed before this action 
brought, and that the notice of action was in- 
sufficient. 

Anderson shewed cause. The notice of action 
is sufficient : Neill v. McMillan, 26 U. C. R. 485. 
Haaekt v. Adanuon, 14 C P. 201, shews that 
the alleged conviction or order here not being 
under seal, it was unnecessary to quash it before 
action, for it was in point of law no conviction : 
CoDsol. Stat. C, ch. 103. sec. 42. But at all 
events it is not such an order or conviction as it 
could have been intended should be quashed. 
In Oraham v. AfcArthur, 25 U. C R. 478, it 
was held that a conviction made by one magis- 
trate, when two ^ly had jurisdiction, must be 
quashed, although void. But this was a con- 
viction which no magistrate, nor any number of 
magistrates, had a right to make. Suppose the 
magistrate had ordered the constable to take the 
plaintiff out of Court and give him a thrashing ; 
it surely could not be necessary to qua^h such 
an order before suing, and this is in effect the 
same case. 

S. Richards, Q C, contra. The order should 
have been quashed. It is not a case where 
there is no semblance of jurisdiction. Consol. 
Stat. U C , ch 76, sees. 8, 4, 7, 12, give the 
magistrate summary jurisdiction in matters be- 
tween master and servant ; and though this 
order may not have been authorized, it was not 
the extreme cabe supposed. In Oraham v. Mc-. 
Arthur the one magistrate had no jurisdiction 
whatever in the matter, under any circum- 
stances : Ramney qui tarn v. Jonta, 21 tJ. G. R. 
370 ; Lindsay v. Leiyh, 1 1 Q. B. 466. 

Draper, G. J. ov Appial, delivered the judg- 
ment of the Gourt. 

As to the notice of notion, we think this case 
cannot be distinguished from that of Neill v. Mc' 
Millan, 26 U. G. R. 485, cited by Mr. Anderson. 
We refer also to Oram v. Cole, 18 C. B. N. 8. 1. 

Then as to the alleged conviction, it is not 
under seal,* and no application was therefore 
necessary, according to Haacke v. Adamsonf 14 
C. P. 201, lo quash it. 

The defendant's counsel referred to sec 12 of 
Consol. Stat. U. G., ch. 75, as giving authority 
and jurisdiction. This Act authoriies a justice 
of the peace, on complaint of any servant or 



labourer against his employer for non-payment 
of wages, among other things, to take cogniz- 
ance of the matter, and on due proof of the 
complaint to discharge the complainant from the 
service, and to direct the payment to him of any 
wages found to be due, not exceeding $40. and 
to make such order for the payment as to him 
seems just, with costs ; and, in case of non-pay- 
ment for twenty-one days after such order, to 
issue a warrant of distress to levy the same. 

But it does not appear from the complaint, 
the order or conviction, or the commitment, that 
Thompson was either servant or labourer of the 
plaintiff, nor is the word ** wages,'' or its equi- 
valent, once used in any of these proceedings. 
The defendant's order, which is relied on as a 
convict^.on, refers to the complaint on which it 
professes to be based in these words : ** The in- 
formation and complaint of James Thompson," 
who saith ** that Alexander McDonald owes him 
$61 08, and the said James Thompson belivea " 
(sic) ** him to be leaving this part of the coun- 
try, and not paying or settling the same." 

The rule must be discharged. 

Rule diteharged. 



Bbgina v. Gurrir. 



Petjury— Jurisdiction— 39-33 Vic. ch. «S, sec. 8, D—- 
Corutruction of. 

Sec. 8 of 82-82 Vic, ch. 23, sec. 8, D, applies to all uasas 
of peijary, not merely to '' Peijuries in Insurance 
cases,'* which is the heading under which sees. 4 to 12 
are placed in the Act. 

Hdd, therefore, that a magistrate in the County of Halton « 
had jurisdiction to take an information, and to appre- 
hend and bind over a person charged with pegury 
committed in the County of Wellington. 

Held, also, that a recognizance to appear for trial on such 
charge at the Sessions was wrong, as that Court has no 
jurisdiction in peijury; b:it a certiorari to remove It 
was reflised, as the time for appearance of Ijhe paxtj 
had gone by. 

[31 U. C. R., 682.] 

Harrison, Q.G., moved for a certiorari directed 
to W. D. Lyon, Esquire, one of the justices of 
the peace in and for the Gounty of Halton, and 
other the justices and keepers of the peace in 
the said Gounty, and to John Dewar, Esquire, 
Clerk of the Peace and Gounty Grown Attorney 
for the same Gounty, for the removal of the 
information, depositions, commitment, and re- 
cognizance, and other papers in the above mat- 
ter, into this Gourt ; on the ground that the 
Magistrate had no authority to take the infor- 
mation, or to arrest; and had no jurisdiction 
whatever, because the alleged perjury com- 
plained of appeared to have been committed in 
the Gounty of Wellington, and not in the Gounty 
of Halton, where the proceedings were taken; 
and on the ground that the recognizance was 
that John Gurrie should appear at the next 
Gourt of General Sessions for the Gounty of 
Halton, and plead and take his trial for the said 
offence ; and a charge for perjury could not be 
tried at the Sessions of the Peace. 

Ferguson appeared on the notice of motion, 
and shewed cause for the Magistrate and Gounty 
Attorney. The Dominion Act, 32-33 Vic, ch. 
23, sec. 8, shews that the Magistrate of and in 
Halton had authority to receive the information 
and apprehend John Gurrie, for it is expreasly 
enacted that **any person accused of perjury 
may be tried, convicted and punished in any 
distiict, Goonty or place where he is appre- 
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hended or is in custody ;" and John CarriiB, it 
appears, was apprehended in Halton. He refer- 
red also to the Dominion Acts of the same 
aession, cb. 30. sees. 1, II, 46 ; and ch 29, sec. 
7. The recognizance was probably not correct 
in binding the party to appear and take his trial 
at the Sessions of the Peace. 

Harriton, Q.C , in reply. Section 8 of chap- 
ter 23 is under a general heading of ** Perjuries 
in Insurance Cases,'' and this is not an insur- 
ance case. Such headings may be referred to to 
determine the meaning and application of the 
sections where any donbt exists : Hammertmith 
R. W. Co. ▼. Brand, L. R. 4 H. L. 171. The 
defendant is entitled at any rate to bare the 
recognizance removed and quashed : Regina y. 
The Jtutieea of the West Riding of Torkehire, 
7 A. & E. 688 ; Regina v. Qrovet 8 L T. N. S. 
81] ; for the Sessions of the Peace could not 
try the offence of perjury : Rex ▼. Haynety R. 
and M 298 ; BurnU justice of the Peace, 80th 
Ed., " Perjury," V. ; ** Sessions of the Peace," 
ly. 1. See also Regina v. McDonald, 81 U G.R. 
887. He also referred to Sgmonds ▼. DimtdaU, 
2 Ex. 583 ; Regina y. Hodgson, 12 W. R. 423. 

Wilson, J. deliTered the judgment of the 
Court. 

Notwithstanding the &--ections of chapter 28, 
from 4 to the end of t'le statute, being under 
the heading of *' Perjuries in Insurance cases," 
it is manifest, on a perusal of these different 
sections, that only sections 4 and 5 at all relate 
to insurance eases. Not one of the other sec- 
tions is governed or affected in the least by that 
heading. 

If these other sections could be held to be 
within the operation of that heading, then the 
last, or 12th section, must also be within it, 
which declares that ** this Act shall commence 
and take effect on the first day of January, 
1871," for that is not more dissimilar from the 
heading than the provisions of the sixth and 
following sections are. 

The magistrate had full authority to take the 
information, and to apprehend and bind over the 
person charged, under the eighth section of the 
Act. 

The recognizance, however, to appear at the 
Sessions of the Peace for his trial, we think 
was not the proper recognizance to take, as we 
think the Sessions of the Peace have not 
authority to try the offence of perjury — Regina 
V. Haynes, R. & M. 298 ; and Ez parte Bartlett, 
7 Jur. 649 — as it is not an offence which at the 
common law is, or is accompanied by, a breach 
of the peace. 

There can be no object in granting the writ 
now, as the time for appearance of the party 
has gone by, and it cannot now be enforced 
against him. We probably should not have 
granted it even if the day had not elapsed, if 
an undertaking from the proper authority bad 
been given that it would not be enforced. It is 
said the granting of a certiorari is not of right, 
but is grantable in the exercise of a sound legal 
discretion : Re Mayo County, 14 Ir. G. L. Rep. 
892. 

The rule will therefore be refused, and with- 
out costs. 

Ruli refund. 



CHANCERY. 



WiLKIB V ThB COBPOEilTIOK Of THB VULWI 

OT Clintoh. 

JtfimieiiNz2 Council— Jlote«—Iiwunction—5eporate occounte. 

The limit of tvo cents in the dollar demanded by the 
Municipal Act of 1866 an the maximum of assessment, 
includes the special sinking fund rate to be levied in 
respect of past debts. 

Where, for the purpose of erecting a market house, a 
municipal council would require to levy a rate which 
would exceed the amount of two cents in the dollar 
allowed to be imposed by section 225 of the Act, it vu 
htld that a ratepayer was entitled to an injunction re- 
straining the erection of the building by the council 

It is culpable neglect of duty on the part of municipal 
officers not to see that separate accounts for special 
rateL sinking ftmd, and assessments for general purposes 
ar<9 kept as dhrected by the statute. 

CC R., 557.] 

Motion for injunction to restrain the defen- 
dants the Corporation from paying, and the 
other defendants (the contractors) from recei?- 
ing any moneys on account of the contract for 
the erection of the market house and town ball 
in the said village ; and also restraining the 
Corporation from proceeding to collect or receive 
the rates imposed for the payment of sach 
building. 

S, Blake and D. McDonald, for the motion. 

C. Mo89f contra. 

Spbagoe, C. — In my view of this case it may 
be conceded to the defendants that a by-law for 
the expenditure of moneys for the putting up of 
a market place, the money expended to be paid 
within the year, was within the competence of 
the Town Council. 

The case leems to turn upon this : whether 
the limit of two cents in the dollar imposed bj 
the Municipal Act of 1866, section 225, as the 
maximum of assessment, comprises under the 
terms " debts of the Corporation, whether of 
principal or interest, falling due within the year," 
the special sinking fund rate required by the 
statute to be imposed when money is borrowed 
u*pon the credit of the Municipality under sec- 
tion 226. 

The statute of 1849 contained clauses similar 
to section 225 and 226 in the Act of 1866, ex- 
cept that no limit was placed to the assessment 
and levy by the Council upon the ratable pro- 
perty of the Municipality. In the former as in 
the latter statute, it was made the duty of the 
Municipal Council to assess and levy each year 
a sufficient sum to pay all valid debts of the 
Corporation, whether of principal or interest, 
falling due within the year : then follows the 
restriction, '*but no such council shall assess 
and levy in any one year more than an agg^^ 
gate rate of two cents in the dollar on the actual 
value, exclusive of school rates ; and if in ^^J 
municipalitj^ the aggregate amount of the rates 
necessary for the payment of the current annual 
expenses of the municipality, and the interest 
and principal of the debts contracted by 9^^} 
municipality, at the time of the paesiog of thtf 
Act shall exceed the said aggregate rate of two 
cents in the dollar on the actual value of such 
ratable property, the council of such munioi- 
pality shall levy such further rates as va^7 "^ 
necessary to discharge obligations already ip<!°^' 
red, bat shall contract no further debts until the 
annual rates required to be levied within sijca 
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mnnioipality are reduced within the aggregate 
nte aforesaid.". If the linking fund rate ^lls 
within thii restriction, the two cents in the 
dollar will be exceeded bj the expenditure 
which is sought to be restrained. 

The words of the Act are ** valid debts of the 
corporation, whether of principal or interest;" 
and it is contended that the sum, which the 
manicipality ia required by law to raise and set 
apart yearly as a sinking fuod for the gradual 
repayment of mX>ney8 borrowed, is not a debt 
within the meaning of the Act. I do not agree 
m this. I think the word must be taken as 
used in its most comprehensiye sense, as some- 
thing due from one to another. I find it defined 
m the Imperial Dictionary as "that which is 
due from one to another, whether money, goods, 
or seryice, which one person is bound to pay or 
perform to another." I take the word to be 
used in the same sense as tfafe word ** obliga- 
tions," in the latter part of the clause. 

It is an incident of the money borrowed, part 
of the contract of lending ; it is due to the cre- 
ditor, that so much shall be set apart yearly 
towards his eyentual payment. Its being done, 
adds to his security ; its omission impairs it. I 
cannot doubt that he has such an interest in its 
Mug done as would entitle him to compel its 
heing done. It is something incident, as I haye 
laid, to the debt, which the municipality is 
bound to proyide for. Its nature is to create a 
trust fund ; and the municipality is a debtor to 
the fnnd year by year as moneys beoome pay- 
able to that fund. It is, in my opinion, a debt 
of the municipality in the most proper sense of 
the term, and without giving to the word used 
any strained construction. 

That it is used in this sense in the Act is 
farther apparent from this, that it is the onl^ 
dause in the Act by which it is made the duty 
of municipal councils, or by which they are 
empowered to assess and levy upon the ratable 
property of the municipality. It is the mode 
pointed out by the statute for providiiig means 
for carrying on the affairs of the municipality. 
If fands are not raised in this way they cannot, 
80 far as the Act goes, be raised at all. 

It appears to me the proper solution of the 
qnestion is this : the unking fnnd is compre- 
hended in that, to meet which the council is to 
assess and levy upon the ratable property. The 
limit of that assessment is two cents in the 
dollar, and the expenditure in question overruns 
that amount, and ratepayers therefore are en- 
titled to an injunction. I do not think, looking 
at all that has occurred, that there has been any 
sach lying by or delay as should disentitle the 
plaintiffs to what they ask. 

The matter may not be of any great practical 
importance, as the by-law which is to be sab- 
mitted to the ratepayers during the p'tesent 
month may selve the difficulty. 

I think I ought not to dispose of this case 
'Without observing upon the utter disregard of 
the provisions of the statute, disclosed in the 
^dence, on the part of those officers of the 
inanioipality whose duty it is to see to the keep- 
ing of its accounts. The separate accounts, so 
pointedly required by section 280 of the Act, 
Bfem not to have been kept ; but special rates, 
linking fand account, and rates and assessments 
^<^' general purposee, appear to have been mixed 



up together. The directions of the statute are 
so explicit, that it was nothing less than most 
culpable neglect of daty not to follow them. 



Wallaoi v. Moobi. 



Dower— Mode cf Estimating Damages. 

The mere fact that at the death of, or alienation by, the 
husband, his lands were of no rentable value, is not 
alone aaffieient to disentitle the widow to claim damages 
if the land has been subsequently made rentable, by rea- 
son of improvements or otherwise, cither by the heir or 
vendee ; as in such a case a portion of the rent is attri- 
butable to tiie land. 

. ri8 Chan. Bep. 560.] 

Appeal by the defendant from the report of 
the Master, at Brantford. The grounds of ap- 
peal appear in the judgment. 

McOreffor, for the appeal. 

£. B' Woody contra. 

Spbagoi, C. — In my opinion the Master has 
taken the value of the dower of Mrs. Moore upon 
an erroneous principle, so far as the arrears of 
dower are concerned. It is evident from the 
terms of his report, that he has taken the value 
of the land as the basis of his calculation, and 
fixed the value of the dower by a rate, as to one 
portion six per cent., as to another five per cent, 
upon the value of the land. It is manifest that 
the result arrived at may be very different from 
the annual value. 

The mode adopted by the Master is not reason- 
able, nor is it in accordanee with the statute. 
The 21st section of the Act 82 Victoria, chapter 
T, speaks of the mode of arriving at the allow- 
ance for arrears of dowfr, or fixing a yearly sum 
in lieu of an assignment of dower by metes and 
bounds, as *' estimating damages for the deten- 
tion of dower or the yearly value of the lands." 
The damages for the detention of dower must be 
the loss sustained by the widow by reason of her 
proportion of rents, or of the value of occupa- 
tion, not having been paid to her. The worda 
** yearly value" spenk for themselves; and the 
third sub-section of section 8 1 makes tlie meaii- 
ing of the Act, if possible, still more clear. It 
provides, that io cases where from circumstances 
an assignment by metes and bounds cannot be 
made, there shall be assessed '* a yeariy sum of 
money, being as near as may be one-third of the 
clear yearly rents of the premises, afier deduct- 
ing any rates or assessments payable thereon." 
Nothing can indicate more clearly the intention 
of the Legislature that the compensation to the 
widow shall be one-third of the yearly yalue or 
yearly rents received— not a per centage upon 
the gross value. I need hardly say that the 
principle of compensation prescribed by sub-seo* 
tion 8 of section 81 is to be observed wberever 
an assessment is to be made, whether of arrears 
of dower or in lieu of an assignment by metes 
and bounds. 

A portion of the property of which the widow 
in thi" ca{>e is dowable consists uf village lots in 
Norwichville, a considerable and incrvasiog vil- 
lage. Of these lots only one had buildings upon 
it at the death of the husband ; the rest were 
vacant and of no annual value, producing no 
rents or profits; but the Master bus taken the 
gross value of the whole of them and upon that 
value has fixed a per centage. lu regard to the 
arrears of dower this is, so far as the vacant lots 
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are concerned, compensating the widow, where 
she has sustained no loss. So far therefore as 
the arrears of dower are concerned, I think the 
Master has proceeded npon an erroneous prin- 
ciple. The 21 St section does not in terms deal 
with such a case as is presented by the decree 
in this suit. It provides for arrears of dower, 
and for fixing the value of future dower in lieu of 
assignment by metes and bounds ; but does not 
provide for fixing a gross sum in lien of an an- 
nual payment for future dower. Here the de- 
cree directs the Master to find the value of the 
dower as well as the arrears. This value of the 
dower must mean its value for the future. This 
admits of different considerations, and I do not 
see what principle can be adopted in the case of 
the village lots other than that which the Master 
has taken, and no other has been suggested. 
Her ri}^ht, iodependeutly of the decreee, would 
be to have her dower assigned by metes and 
bounds or by parcels, upon the principle pre- 
soribeJ in sub-section 2 of section 81. The value 
directed by the decree to be ascertained is in 
lieu of that right and palpably unjust to say, be- 
cause cerrain property has yielded no annual 
profit hitherto, her dower in it is of no value. 
Obviously it is of some value. Suppose build- 
ings put upon these lots, the rentable value 
would be compounded in part of the value of the 
buildings, and in part. of the value of the land, 
and so much of the rentable value of the whole 
as is properly attributable to the land is the 
rentable value of the land. It may be the build- 
ing that gives the rentable value to the land, but 
still it is the rentable value of the house and 
land, and not of the houae only ; for the house 
elsewhere than on the land might be of much 
less annual value than tbe houee and lands to- 
gether, and would be certainly of some less an- 
nual value. 

Then as to the farm property. Section 21 of 
the Act deals with arrears of dower, and also 
prescribes the mode of fixing the yearly value of 
the dower for the time to come; but, as I have 
said, it make:) no provision for ascertaining the 
gross value of one sum. That I apprehend must 
still be done by taking the value of the life of t^ 
doweress. The yearly value of the land must 
be taken in the mode pointed out by the 21st 
section. It may bo that in this case at the date 
of the death of the husband, the farm property 
was in so bad a condition that its annual value 
was very small; one witness puts it as worth no- 
thing at that dato. I do not think that this 
clause of the Act calls for an estimate of value 
based npon the actual condition and productive- 
ness of the property at the date of the husband's 
death. Such a construction would lead to con- 
sequences certainly not contemplated by the Act. 
For instance, farm property might, from bad 
husbandry, from neglect of land, buildings and* 
fences, have fallen into buch a condition that its 
productiveness would not at the time repay the 
cost of culti.vation ; and yet with repair and 
good husbandry, the annual value might be very 
considerable. And so with house property, it 
might at the death of the hoxband be in such a 
state of dilapidation as to be literally untenant* 
able ; and its rental value while in that condi* 
tion scarcely anything ; while, if put in repair 
or let u( Oi an improving lease, it might bring a 
lavge reataL 



It would be at once unjust, and not according 
to th^ spirit of the Act, in any such case to com- 
pute the allowance to the widow upon the actual 
annual value at the date of the death of her hus- 
band. The mischief to be remedied was, the 
widow, under the law as it then stood, being 
dowabJe of permanent improvements : usually 
buildings upon the land by the heir or dvisee, or 
alienee of the husband. This was felt to be un- 
just as well as against public policy in deterring 
the proprietor of the land from iniproving his 
property ; and so the clause enacts, in tbe first 
place, that the value of permanent improvements 
made after death or alienation shall not be taken 
into account. It is upon the concluding part of 
the clause that any doubt can exist. It enacts 
that the estimate shall be made upon the ** state 
of the property " at the time of alienation or 
death, allowing for rise in value. The ** state of 
the property ** here spoken of means, as I read 
the clause, its state without permanent improve- 
ments as distinguished from its state with per- 
manent improvements. Reading tbe whole to- 
gether, and looking at the mischief it was in- 
tended to remedy, I think it would be pushing 
this clause beyond its object and meaning if it 
were interpreted to mean anything more than 
that permanent improvements made after the 
death of, or alienation by the husband should be 
excluded from consideration — in the words of 
the first part of the clause, should ** not be taken 
into account." Any other interpretation would 
operate unjustly against the doweress ; for in- 
stance, the case of farm or house property in a 
dilapidated condition at the the time of death or 
alienation. The clause applies to arrears of 
dower as well as to fixing a nioney value in lien 
of an assignment by metes and bounds, aud this 
ease might occur; land might descend or be de- 
vised, being at the time of death in a dilapidated 
condition, and the heirs or devisee might lease, 
allowing the first year's rent to the tenant for re- 
storation and repair, and reserving a good mo- 
ney rental for the residue of the term. It would 
be most unjust if the doweress, coming after some 
years for her arrears of dower, should be con- 
fined to what the land would actually produce 
in the way of ground rental or profit at the death 
of her husband. Instead of getting one-third 
she might not get one-tenth of what had come to 
the hands of the heirs or devisees since the death 
of her husband, if the Act were to receive a more 
strict interpretation against the doweress, than 
that which I put upon it. Regard, too, should 
be had to the character of the improvements 
made. The language of the Act is ** permanent" 
improvements, and it is the value of tbe land 
apart from improvements of that character that 
is to be estimated. 

I do not think it well to attempt to define more 
particularly how the estimate of value should be 
made. What I mean to decide is, that the actual 
productiveness of property at the date of aliena- 
tion or death is not, in my judgment, necessarily 
its yearly value within the meaning of the Act. 

It must be referred back to the Master to re- 
view his report It is not s case in which I 
thing it proper to give costs of thi« appeal to 
either party. 
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CROWN CASES RESERVED. 

Rsa. V. Patnb. 

Evidence— JoiMt charge— IrihompeUTicy of feUow pnsonen 
<u vrttnesses for one another. 

After several prisoners jointly indicted are given in charge 
to the Jury, one, while in such charge, cannot be 
called as a witness for another. 

Ihe 14 & 15 Vict c. 99, does not apply to criminal pro- 
ceedings. 

[26 L. T., N. 8., 42.] 

Case reseryed bj Keating, J. for the opiDion 
of the Coart for the Consideration of Ojown Cases 
Beserved, and directed by that ooart to be argiiqd 
before all the Jadgea. 

John Payne, George Owen, Isaac Owen, and 
Joseph Cnrtis were indicted before me at the 
Winter Assizes for the ooanty of Worcester 1871, 
for. that they to the number of three or more, 
armed with offensive weapons by night, did 
enter in and were on land belonging to Earl 
Dadley for the purpose of taking or destroying 
game. 

It appeared that at one o'clock on the morn- 
ing of the 4th Oct., 1871, the keepers of ESarl 
Dadley discovered a namber of poachers upon 
the E*irl'B lands taking game. They were armed 
with stones, bludgeons, &c., and advanced upon 
the keepers with whom they had a desperate 
straggle. Ultimately the keepers were forced 
to retire, one keeper being dangerously and an- 
other severely wounded. 

The prisoner Payne and the two Owens were 
first apprehended, and on being brought before 
the magistrates each set up an alibi by way 
of defence, and called witnesses in support. 
Amongst the witnesses called by Payne was the 
prisoner Curtis, not then in custody, and he 
proved having been with Payne at the time in 
question at a place so distant from the scene of 
the afifray as to render it impossible he could 
have been one of the poachers. Curtis with the 
other witnesses for the prisoners were bound 
over by the magistnites, undf r 30 & 8 1 Vict. o. 
35, hut having been afterwards identified as one 
of the party of poachers he was committed and 
indicted with the other three prisoners. 

On the trial all four prisoners were sworn to 
hy various witnesses as having formed part of 
the gang of poachers on the night in question. 
The defence by each was, as before the magis- 
trate, an alibi, and the counsel for Payne pro- 
posed to call the prisoner Curtis to prove what 
be had deposed to before the justices. I held 
that be was incompetent and could not be called. 
All the prisoners were convicted and sentence 
passed. 

I desire the opinion of the Court of Crown 
Cases Reserved, first, whether a prisoner jointly 
indicted with another can after they have been 
gWenin charge to the jury be called as a witness 
for the other without having been either acquitted 
or convicted, or a nolle prosequi entered : ( Winaor 
▼. The Queerh 35 L. J. 161, M. C. ; 14 L. T. Rep. 
N. 8. 196; Seg. v. J^eeley, 11 Cox C C. 607.) 
Secondly, whether npon the present form of in- 
dictment, and under the circumstances of ihe 
case, the prisoner Cartis was competent, and 
ought to have been called as a witness for the 
prisoner Payne: (See Russell on Crimes, by 



Greaves, 626r7, 4th edit ; Taylor on Evidence, 
1178-9.) 

If the prisoner Cartis was a competent witness 
and might have been called on behalf of Payne 
in the present case, then the. conviction is to be 
quashed or, the prisoner to be discharged, other- 
wise, the judgment is to stand. 

H. 8. Ebatinq. 

T. 8. Pritehard{E S Sel/e with him) for the 
prisoner. — The question mainly depends on the 
construction of the 14 & 15 Vict. c. 99, s. 8. 
Sect. 1 of that Act repeals so much of the 6 & 
7 Vict. 0. 85, as provides that that Act shall not 
render competent any party to any suit, action, 
or proceeding individually named in the record, 
&c. Then sect. 2 enacts, that on the trial of any 
issue joined, or of any matter or question, or on 
ail inquiry arising in any suit, action, or other 
proceeding in any court of justice, &c., the par- 
ties thereto and the persons in whose behalf any 
such suit, action, or other proceeding may be 
brought or defended, shdll except as hereinafter 
excepted, be compelled and compellable to give 
evidence. And then sect. 8 provides that noth- 
ing herein contained shall render any person 
who in any criminal proceeding is charged with 
the commission of any indictable offence or any 
offence punishable on summary conviction, com- 
petent or compellable to give evidence for or 
against himself or herself, or shall render any 
person compellable to answer any question tend- 
ing to criminate himself or herself, or shall in 
any criminal proceeding render any husband 
competent or compellable to give evidence for or 
against his wife, or any wife competent or com- 
pellable to give evidenpe for or against her hus- 
band." ' Now, under the 1st section the prisoner 
Curtis was a competent witness for the prisoner 
Payne, and there is nothing in the 3rd section 
which prevents him from bung a witness. Since 
that Act. in Reg. v. Veel ij 11 Cox C C 607 
where three prisoners were jointly indicted for 
robbery with violence, and were given in charge 
to the jury, Mell«»r, J. allowed two of the pri- 
soners to be called as witnesses for the other 
one. And in a case at the Shropshire Assizes 
Pigott, B. also allowed one prisoner to be called 
as a witness for anotber on a joint indictment 
after they were given in charge to the jury. 
The same course has also been followed by Lush, 
J. The reason for the incompetency was tho 
ground of intere>t, and not of being a party to 
the suit or proceeding: 1 Phil, on Ev 68, 8th 
edit. In Worrall v. Jonee 7 Bing 39a Tindal, 
C. J. says that a party to the record would be 
an admissible witness if he were not interested. 
[Maatin, B. — Suppose two persons jointly in- 
dicted for murder, what legal interest has one 
in the conviction or acquittal of the other ? Was 
not the rule that parties to the proceeding were 
excluded? Bramwkll, B. — If it was on the 
ground of interest, that was an objection for the 
benefit of the party interested which might be 
waived and the party called, but did anyone 
ever hear of such a thing being done?] It may 
be that the rule is qualified to the extent that a 
party to the immediate inquiry is not admissible. 
[Blvckburn, J. — If a prisoner is competent to 
give evidence for a fellow prisoner, on cross-ex- 
amination he may he forced to give evidenee 
against himself ] He would be privileged from 
I answering queBtit)ns tending to criminate him- 
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self. In Taylor oa ETidenoe, 1096, it is said 
that the 14 & 16 Viot. o. 99, which was intended 
to remove a doubt, has instead created one bj 
the words ** Except as hereinafter is excepted" 
in section 2. [Bbamwsll, B. — My brother, 
Cleasby B. snggestd that that exception points 
to section 4. Is not the rale of constraotion, 
that where the Crown is not referred to in Acts 
of Parliament they do not apply to the Crown, 
for the Crown is the prosecator? Cookbukn, 
C. J. — The words, ** other proceeding," in the 
statnte mast be construed as eftudem generU with 
the words preceding ** suit, action," and woald 
mean other civil proceeding. The exception in 
the proviso was introdaced (probably in com- 
mittee), ex abundanti eauteld, and was not in- 
tended to enlarge the enactment.] The words 
of sect. 2 are, any ** sait action or other proceed- 
ing in any coart of jastice, or before any per- 
son," &c. ; and then, sect. 3 goes beyond civil 
proceedings. The learned connsel then referred 
to 1 Rus. on Crimes 625. In Jteg. ▼. Smith I 
Mood, C C. 289, the wife of one prisoner was 
held inadmissable to prove an alibi for another 
prisoner with whom her hasband was jointly in- 
dicted, on the ground that by shaking the evi- 
dence of a witness who had identified both pri- 
soners, she would weaken the case against her 
husband. But in Reg. t. Moore, 1 Cox. C. C. 
59, Maule, J. said, of coarse a wife could not 
be examined for her husband, but for another 
prisoner jointly indicted with him for a burglary 
she might, and admitted her as a witness. And 
Wightmnn, J. so held in Reg. t. BartUtt 1 Cox 
C. C. 105. The modem legislation encourages 
the calling of witnesses for prisoners; and to 
facilitate this the 80 & 81 Vict. c. 85, s. 8, pro- 
vides for their being bound oyer, and sect. 5 for 
the allowance of their expenses. It would be a 
dangerous rule to exclude co-prisoners as wit- 
nesses, as evidence might be shut out by vindic- 
tive persons procuring their committal as accom- 
pliced. [CocKBUBN, C. J. — This danger may be 
obviatod by asking permission to have the pri- 
soners tried separately; and then there would 
be no objection to calling one prisoner as a wit- 
ness for another with whom he was jointly in- 
dicted ] It ought to be a matter of right for a 
prisoner to be enabled to call a joint co-prisoner 
as a witness. The giving of the prisoners in 
charge ought not to raise any difficulty, for the 
issue is joined when the prisoners plead : Reg. 
T. Winsor, 36 L J. 121, M. C ; lO Cox C. C. 
276. [Blackbubn, J. — The material thing 
is when the prisoners are given in charge to a 
jury who are to soy whether they are guilty or 
not guilty. They are the persons who are to 
determine the issue as well as to hear the evi- 
dence. If one prisoner is admissible for an- 
other, he most also be admissible against him. 
The competency of one prisoner as a witness for 
another is one thing — the privilege not to answer 
questions tending to criminate himself is another. 
The refusal to answer only goes to the credit of 
the witness. Taylor on Evidence, 627 (note), 
■and Reg v. Jaekion and Craeknell 6 Cox C. C. 
526, were then referred to. 

Streeien (JeZ/ with him) for the prosecution. — 
The witness was properly rejected. In Eawkt- 
icorth V. Showier, 12 M. & W. 47. Lord Abinger 
says : ** Nothing is clearer than this, that a per- 
son cannot be a witness who is a party to the 



record, and affected by the determiiiation of the 
issue, and that the wife of each a person is 
equally incapable of being a witness." And 
Alderson, B., said, ** The rale is, that a party 
upon the record against whom the jary hare to 
pronoanoe a verdict, caunot be a witness befort 
that Yordiot is prononneed." The modem sta- 
tates have not altered that principle. The 14 
4i 15 Vict. c. 99, only applies to civil proceed- 
ings ; and sect. 8 was introdaced, lest it shoold 
otherwise be thought to extend to criminal pro- 
ceedings. If Cartis had been allowed to be 
called as a witness, every word that he said most 
have been ia his own favour as well as in favonr 
of Payne. If a co-prisoner is admissible at all, 
his fellow-prisoner or the prosecator may com- 
pel him to be a witness. [Lush, J. — If he was 
allowed to be called, he mast be cross-examined, 
and if he decliaes to answer on the ground that 
his answers would tend to criminate him, that 
might have the effect of leading to bis convic- 
tion. CooKBUBN, C. J. — Or he might be cross- 
examined as to his past life, and the resolt might 
serionsly Injure his case. Bbbtt, J. — Is it not 
a fuudamental rule of the law of England that 
when a prisoner is on his trial, he shall not be 
examined or cross-examined for or against hlm- 
selfT] 

Pritehard in reply, cited Reg. v. Stewart I 
Cox. C. C. 174. 

Cookbu&n, C. J. — We are all of opinion that 
the witness was properly rejected at the trial ; 
and we all agree that the proviso in the 14 & 16 
Vict. 0. 99, on which the prisoners' counsel re- 
lied, was only intended to prevent the statute 
being supposed to contradict or alter the rule of 
law as it has existed from the earliest times, 
according to which rale a party on his trial 
could not be examined or cross-examined as a 
witness for or against himself. It is impossible 
that the Legislature could have intended by sach 
a proviso to do so. And the old law of England 
in that respect still remains analtered. 

Conviction affirmed. 



In Botolet v. Lambert^ 68 HI. 287, it was 
held that the following writing was not a pro- 
missory note : 

" I owe the estate of Zenas Warden one hun- 
dred ninety 16-100 dollars. May IS, 1863. 

" Joseph Bowles." 

It appeared that Bowles (now dead) in his 
lifetime was in the habit of giving to those 
who had accounts with him similar papers as 
statements, merely, of their accounes, and no\ 
as promissory notes ; and, inasmuch as there 
was no person named in the instrument in 
suit as payee, the court inferred that it was 
intended only as a statement of the balancs 
of his account with the estate of Warden.— 
Albany Law Journal, 



Jane, 18T2.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIIL— 81 



DIARY FOR JUNE. 



1. Sat... Open Day. 

2. SUN.. l8t Sunday after THnity. 

8. Mon.. Paper Day, Q. B. New Trial Day, C. P. 

4. Tues.. Paper Day, C. P. New Trial Day, Q. B. 

5. Wed.. Open Day, Q. B. New Trial Day, 0. P/ 

6. Tues.. Open Day. 

7. IM ... New Trial Day, Q. B. Open Day, 0. P. 

8. Sat. .. Easter Term ends. 

9. SUN.. 9nd Sunday after Trinity. 

11. Tues.. General Sessions and County Court Sittings in 

each oonnty. 
14. Fri . . . Last day for Courts of ReTlsion finally to reTise 

assessment roll 
16. SUN.. Srd Su/nday after TrimUy. 
30. Thur . Accession of Qaeen Victoria ; 80th year of her 

reign commenced. 
11. Fri. . . Longest Day. 
23. SUN.. Uk Sunday after TrinUy. 

29. Sat... St. Peter. 

30. SUN.. 51h Sunday after Trinity. 
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The Legislfttuife of California has passed an 
Act compelling persons who commence suits 
for libel to give security for costs. 

In Virginia, whipping is said to be the 
fayourite mode of punishing petty convicts. 
An exchange reports that ** Every county and 
city has its post, its thongs, and its whipper." 
No rogue there goes ** unwhipt of justice." 

A bill has been, introduced into the L^sla- 
ture of Illinois, with reference to the manage- 
ment of railway trains. It provides that an 
engineer or conductor who is found drunk 
while on duty, shall be fined $100 ; apd if, by 
his negligence, any injury occurs to person or 
property, he may be imprisoned, and fined 
$1,000. 

An Act has been passed by the Pennsyl- 
Tania Legislature, extending the competency 
of persons to be witnesses in criminal cases. 
It provides that in proceedings where the 
crime is not above the grade of misdemeanor, 
the person charged shall, at his own request, 
but not otherwise, be deemed a competent 
witness ; but his neglect or refusal to testify 
shall not create any presumption against him, 
nor shall any reference be made to, or com- 
ment made upon, such neglect or refusal, - 
' by the counsel in the case, during the trial. 
Proceedings in forgery and peljury are ez« 
cepted from the operation of the Act 

Statutes similar to this are already in force 
in spme of the other States; for example, 
New York and Maine. Attempts have been 
made, chiefly by Lord Brougham, to introduce 
such a law into the English system, but 
hitherto in vain. We should like to know 
how the clause which lays it down that *' no 
presumption shall be created against any 
person withholding his testimony," is to bo 
carried out practically. It would puzzle even 
the traditional ** Philadelphia lawyer" to pre- 
vent such a course of conduct from raising a 
prejudice in the mind of the jury against the 
perspn incriminated. We apprehend, how- 
ever, that no serious injury will result in such 
I ft case, as almost every innocent person will 
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seize the opportunity of clearing himself upon 
oath. Much might be said both for and 
against this enlargement of the law of evi- 
dence, but it is not necessary now to dwell 
upon the subject. 

Lawyers are often blamed by their clients 
for giving wrong opinions on points of law, or 
rather for expressing views which are not sus- 
tained when the cases oome before the courts, 
and this, in the minds of the suitor, means the 
same thing. We sh«^ld recommend complain- 
ing litigants to read the judgment of the Court 
of Appeal in Fonyth ▼. Gait et al, where a 
question arose on the construction of a will as 
to the estate taken under it by a devisee, one C. 
It was held by Draper, G. J., and Gwynne, J. 
that the gift to 0. was an estate in fee simple, 
subject to an executory devise over in the event 
of his dying without issue; by Wilson, J., and 
Morrison, J., that 0. toolc a fee simple abso- 
lute ; and by Strong, V. C, that C. took an 
estate tail, with remainder over in the event of 
w his dying without issue. 

There would be, however, the advantage in 
this case, that it would be scarcely posKible to 
have given an opinion that would not have 
received the support of at least iome of the 
Judges on the Bench. 



EQUITY IN COMMON LAW COURTS. 

When Sir John Richard Quain was lately 
called to the dignity of Serjeant-at-law, prepa- 
tory to his elevation to the Queen^s Bench, he 
gave rings with the motto, ^^Dare^ /aeerey 
prcBStare" Inasmuch as Mr. Quain was one 
of the most active and efficient members of 
the Judicature Commission, the English Lato 
Journal predlbts that his adoption of the 
motto of the Roman prator indicates that he 
expects to administer equity as well as law. 
A marvellous prospect this, as compared with 
« characteristic scene of former days, when 
Erskine's joke pretty fairly represented the 
yalue of equity in the eyes of common law 
men. On one occasion, when Lord Eenyon, 
after deciding against the plain tifTs action, 
observed that he might resort to a court of 
equity for relief, Erskine was heard to ejacu- 
late, in a tone of inimitable simplicity, ** My 
Lord, would you send a fellow-creature there T* 
The spirit of Erskine is still alive, though 
without such justification as he had, among 
the common law Bench and Bar. Division of 
jurisdiction, leaving the two systems of law 



and equity to run in distinct channels, will, 
at least until a perfect system of fusion is dis- 
covered, secure more satisfactory results than 
the turbid admixture which even now is mani- 
fest as a result of the equitable clauses of the 
Common Law Procedure Acts. Judging by the 
experience of the past, the administration of 
law and equity by one and the same court, 
and by one and the same set of judges, is 
not very encouraging. When the English 
Court of Exchequer possessed equity jurisdic- 
tion, it was of all courts the most unsatisfac- 
tory, so far as the causes on the equity side 
were concerned. The ability of even an 
Alderson was taxed to the uttermost to fulfil 
the diverse duties devolving upon him ; and 
it is not to be expected that by Darwinian or 
other selection, there will be a succession of 
such Judges in new courts of multifarious 
jurisdiction. The constitution of our own 
Court of Error and Appeal, where a prepon- 
derance of common law Judges entertain 
appeals from the Court of Chancery, is another 
and nearer example of the unfairness of sub- 
mitting pure questions of equity to a common 
law tribunaL 

Our attention has been called to this sub- 
ject by the case of Shier v. Shier, 22 0. P. 147, 
where, upon the validity of an equitable plea, 
Mr. Justice Gwynne dissented from the other 
two members of the court Ever since the 
right to plead equitably at law has been given, 
the majority of common law Judges have 
sought to restrict the right within the nar- 
rowest bounds and by the sheer weight of 
numbers, not of reason, they have prevailed. 
It is now, it seems, a cast-iron rule in England 
*^that a plea on equitable grounds can only be 
supported at law in cases where a court of 
equity would, under similar circumstances, 
decree an absolute, unconditional and perpe- 
tual injunction. Yet at the first, such Judges 
as Jervis, C. J.; and Crowder, J. (in Ghiltm 
V. Carrington, 16 C. B. 206; and see S. 0. 
8 Com. L. R. 606), raised their voices in dis- 
sent, and in favour of a more liberal construc- 
tion of the statute. In this Province, Mr. 
Justice Gwynne may be ranked among the 
number of able dissentients who have been 
outnumbered by their judicial brethren. Yet 
professional opinion is in favour of the mino- 
rity. We cite what is perhaps the most 
remarkable expression of this opinion from an 
able artiple published in the Law MagoiiM, 
Tol. vi. N. S. 262, part of which is as follows: 
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" The admission of equitable pleas and replica- 
tions was the result of a laudable desire to saye 
expense to both parties in cases wherein a suit at 
Uw would certainly be stopped in equity — ^in a 
word, to make the principles of one tribunal co- 
operative with, and no longer antagonistic to, the 
other. The words of the Act on this subject are 
laree enough to let in any defence which shows 
matter for injunction ; but the alleged necessity, 
or rather supposed convenience of the case, has 
induced the Judges to limit equitable defences to 
tnose cases in which the plea shows that an in- 
junction absolute and unqualified would be grant- 
ed in equity against the prosecution of the suit ; 
but wherever something more would have to be 
done in equity than staying the action — ^as for 
iDstance a reforming of the contract, or taking an 
account — the courts of law have refused to allow 
an equitable plea, because they say that they have 
no machinery for working complete justice. If 
there be no machinery, however, it could be sup- 
plied readily and naturally by a proper develop- 
ment cf the Master's office. At present, by repu- 
diating the powers which were given to them, 
that tbey may do complete justice in any cause, 
the courts have either stultified the meaning of 
those who designed the provision for equitable 
jurisdictioD, or have evaded a duty.'' 

Shier V. Shier was an action for breaches of 

covenant in a farming lease. The covenant, as 

^wn, provided that the defendant should, 

during the term of five years, use in a proper 

manner upon the demised premises all the 

ttraw which should be raised thereon, and 

that be should not cut any standing timber, 

txcept for rails, buildings or firewood; and 

that he should not allow any timber to be 

Temoved from the demised premises. The 

defendant's pleas, on equitable grounds, were 

in substance that before the execution of the 

^ease, the agreement of both parties was that 

the defendant should be allowed to remove 

«traw from the demised premises to his own 

H adjoining, provided he should use on the 

•demised premises every second year, all the 

manure made on his own farm and the demised 

premises; which term, as to the manure, was 

expressed in the covenant : that through error 

01 the conveyancer who acted as agent for 

*^th parties, and by mutual mistake, it was 

^initted to limit the covenant as to the straw ; 

^nd that one of the alleged breaches was the 

defendant's removing the straw to his farm 

adjoining: that as to the timber, it was the 

^peement, &c, that the defendant should be 

flowed to cut down standing timber on the 

premises to burn at his own house on 



the farm adjoining, and that by mistake of the 
said conveyancer, he omitted to qualify^tho 
covenant accordingly, and the alleged breach 
was occasioned by the defendant cutting and 
removing wood from the demised premises for 
bis own house on the farm adjoining. The 
majority of the court held, upon demurrer, 
that as the term was still current and the con- 
tract executory, complete justice could not be 
done between the parties in a court of equity 
without a reformation of the covenant, which, 
as a court df law, they had no power to enforce. 
Gwynne, J., dissenting, held that complete 
justice could be done between the parties to 
that action without any reformation of the- 
covenant. 

Admitting that the weight of authority is 
with the majority of the court, as they state 
the case, yet in one point of view they seek 
to be more equitable than the Court of Chan- 
cery itself. The effect of a reformation of the 
covenant would be to limit it, to cqrtail the 
plaintiff's legal rights in such a way that it is 
not supposable he would ask as a condition of 
relief, upon bill filed to restrain his action, that 
the covenant should be reformed. The cove- 
nant as it standg covers every stipulation 
intended to be made between lessor and lessee, 
and something more : the suit is in respect of 
that something more, which it is admitted is 
ail unjust claim. The covenant as it stands 
protects the lessor against every possible 
breach by the lessee both in respect to what 
was agreed between them, and as to other 
matters not' so agreed. It would not benefit 
the plaintiff to have the covenant reformed as to 
these other matters ; it would not in any way 
enable him more effectually to assert his proper 
rights in any subsequent suit * 

Under these circumstances, it is manifest 
that a court of equity would restrain the suit 
in question ; but it is not at all manifest that 
the lessor would ask a reformation of the 
unlimited instrument, or that a court of equity 
would impose a reformation upon him *' in 
spite of his teeth," to use the vigorous judi- 
cial expression of Yentris, J., in Thompson t. 
LeaeT^ 2 Yentr. 206. This point is adverted 
to by Gwynne, J., when he says, '^ for the 
doing which (i. 0., the reformation by a court 
of equity), for any practical purpose, no actual 
necessity appears to exist" (p. 169). On this 
point wo should like to see the case go to 
appeal ; but perhaps " la jeu ne iiaut pa§ Id 
chandelW 
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8ELBCTIONS. 



THE LEGAL IMMUNITY OF LIBELLERS 
AND LVPOSTORS. 

The recent scandal which hue ended lo 
disastroasly for one of Ihe most eminent and 
respected members of the Bar, draws atten- 
tion to the present position of the law of libel, 
which it seems to as is not so satisfactory as 
it might be. In the first place the old saying, 
" the grefkter the truth the greater the libel/' 
would appear to hare been based upon a most 
just estimate of human character. A great 
truth may pro?e to be maliciously defamalory 
in the very highest sense of the term ; the 
truth may be one which concerns only the 
persons implusated ; it may be spoken or 
published to gratify private animosity of the 
most detestable kina. How then does Ihe 
law say that it shall be dealt with ? Putting 
aside the ci?il action to which a plea of the 
truth of the libel is a complete defence, the 
6 & 7 Vict., c. 96, 8. 6 enacts that, on the trial 
of any indictment or information for a de- 
famatory libel, the defendant having pleaded 
such a plea as thereinafter mentioned — that 
is to say, a plea of justification on the ground 
of the truth of the libel, and that it was for 
the public interest that it should be published 
— the truth of the matters charged may be 
inquired into, but the plea shall not amount 
to a defence, unless it was for the public bene- 
fit that the matter should be published. 
A Now upon this statute ''this eandition of 
things appears. A person actuated by the 
worst motives may publish the most gross 
and scandalous libels, and may add to his 
iniquity by pleading in justification that they 
are true. And these libels are to be inquired 
into; the torture of public inquiry, which 
means the investigation of private character 
before the domestic forum of every household 
in the kingdom by means of the public press, 
is to be endured, with what results, whether to 
the innocent or the guilty, we have lately 
seen. It would be difficult for the most up- 
right amongst us to stand a searching public 
examination into our lives, such an examina- 
tion being, conducted by a malignant and 
utterly unscrupulous enemy. Therefore it 
strikes us as a mistake in the enactment 
referred to to say that the matter shall be 
inquired into, and that subsequently, when 
all the torture of a preliminary inquiry has 
been endured, and private character made 
the sport of a coward, then the law shall say 
whether the trui b, if proved, shall amount to 
a defence, by applying the test whether the 
publication was for the public benefit. Why 
not provide that at the very outset a libeller 
»hall prove to the satisfaction of a magistrate 
that it is for the public benefit^that the libel 
was published ? If there had been such an 
enactment on the statute book could Chaffers 
have enjoyed for so many days his detestable 
notoriety? On the contrary he would now 
have been undergoing the punishment which 
he 80 richly deserves. m 



But we pursue the same lenient course 
towards all persons who can establish even a 
presumption of legal right. Our Continental 
critics laugh at us for permittting the Tich- 
borne claimant to make the possessions of an 
ancient family ^nd a lady's fair fame the 
sport of an l^uaacious and villainous ambition. 
Why, they ask, did not the Attorney-General, 
as the only public prosecutor we have, at once 
fix upon some point and break the neck of an 
imposture, and consign the claimant to the 
police ? We can reply that had such a course 
been attempted, the Attorney-General would 
have been hounded down by the lovers ot 
'* fair play,'' for at the present time there are 
advocates in the Press who wish that the case 
" had been tried out.'* And had such a 
oonree been possible, the difficulties in the 
way would have been very considerable ~dif- 
oultiee which would not be encountered in 
adopting our suggestion as to libel. We reach 
the height of absurdity when we not only do 
not compel a libeller to justify at the outset, 
but furnish him with a statutory form for 
defiaming private character. 

We have seen it sugg^ested that we should 
establish courts of preliminary inquiry, bat 
although we approve of the suggestion we 
very much doubt whether our reverence for 
the liberty of the subject would allow us to 
carry it into effect. We now simply deter 
sham and vexatious actions by bom palling 
security for costs or remitting to County 
Courts, but this does not prevent trials coming 
to the surface which ought to have been sup- 
pressed at the earliest stage of their career. 
We admit, however, the difficulties which 
would attend the attempt to control cases of 
the Tich borne type, but as regards libels we 
think the course is plain and simple. We 
ought at once to adopt measures to stop the 
foul mouth of the traducer before be makes a 
public court the vehicle of his calumnies, and 
if some such steps as we have inViicated are 
not taken,, there is no member of society who, 
is not subject to the caprice or any villain who 
can, or who thinks he can, hit a blot in his or 
her character, and who can bring upon his vic- 
tim life-lung ruin and misery. Cases such as 
those of Sir Travers Twiss ought not to pass 
without leaving a lesson in legislation as well 
as in morality. — Law Times. 



Rumours are abroad that the Government' in- 
tend to curtail the expenses of the Tlchborne 
prosecution by confiaipg the evidence to that 
which is obtainable in this country. We may 
state that two gentlemen are under orders to go 
to Chili and Australia, bat they do not sail for a 
fortnight, and in the meantime there is to be a 
consultation of all the counsel engaged. There- 
fore, it cannot at present be stated positively 
that the advice of the Attorney-General will not 
be followed by the Government, but there ap- 
pears to be some conflict of opinion between per- 
sons in authority, which it is quite possible may 
materially affect the conduct of the prosecution. 
•^Law limea. 
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MAGISTBATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 
Bankeuptot. 

The rescission and abandonmei^t by an 
insolvent firm, of a speculation in which it is 
interested jointly with another firm, while the 
result is still uncertain, is in no way a fraada- 
lent prefe rence of the second firm.— Jfi//^ y. 
Barhwy L. R, 8 P. C. 783. 

Crdonal Law. 

Held, following Regina y. Bird, 2 Den. C. C. 
94, and Begitia v. Fhefps, 2 Moo. C.C. 240, that 
on an indictment for mnrder the prisoner can- 
not be convicted of an assault under 82 A 88 
Tic. eh. 28, sec. 5< — Regina y. Qana et al, 22 
U. 0. C. P. 185. 

t ■— —— — 

SIMPLE CONTRACTS ft AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Anodent Light. 

To obtain an injunction restraining the build- 
ing of a house, becaase of its diminishing an- 
cient light and air, a substantial diminution 
must be shown. It appears that in such case 
a house is entitled not merely to a certain quan- 
tity of light sufficient for it, and no more, but 
to the quantity that has been anciently enjoyed. 
—Kelk V. Pearson, L.* R. 6 Ch. 809. 

^HABITABLE INSTITUTION. 

A testatrix left property, consisting of pure 
and impure personalty, to the Dominican Con- 
Tent at C, and to the Sisters of the Charity of 
St Paul at S., payable to the superior for the 
time being ux each case. The conyent was an 
institution of Roman Catholic females. Hying 
together by mutual consent in celibacy, under 
a common superior, for the^purpose of sancti- 
fying their souls by prayer ; and said Sisters 
of Charity formed an institution consisting of 
women living together by mutual consent, 
whose primary object was personal sanctifica- 
tion, and who as a means thereto employed 
themselves in works of piety and charity. 
Beld, that the gift to the convent was good as 
to both the pure and impure personalty ; and 
that the gift to the Sisters being to a charitable 
iflstitntion, was good only as to the pure per- 
Bonalty.— Cbcjfef y. Maimers, L. E. 12 Eq. 674. 

COLUSION. 

A collision occurred between two yesseU, 
^e G. and the £., by fault of the former, and 
the latter*8 main and fore mast soon went by 



the board. Afterward a pilot-boat fell in with 
the E., and attempted to tow her, but failed ; 
the seanqan of the E. might have got on board 
this vessel at great peril, but they stayed by 
the E., which was subsequently wrecked. Two 
of the E.'s men were drowned, and the others 
were injured. One of the drowned men left a 
widow with a child en ventre sa mere. Heid% 
that the deaths and injuries were the natural 
and proximate consequences of the collision. 
That it was the seamen's duty to stay by the 
ship while there was reasonable chance of pre- 
serving her, but that if they would have been , 
justified in going on board the pilot-boat, the 
danger therein created an alternative peril, and 
that therefore there was no negligence, in the 
seamen, whichever alternative was adopted. 
Leave was reserved to the infant en ventre sa 
mere to claim damages if born alive within due 
time.— .7%« George and Richard, L. R. 8 Ad. A 
Eo. 466. 

Dbsoription of Land. 

P., owning land on both sides of a stream, 
conveyed a piece on the south side described 
as extending " to the water's edge of the creek, 
then keeping along the water's edge of said 
creek with the stream until," Ac ; reserving 
a road fifteen feet wide along the bank. 

Jffeld, to pass the land to the centre of the 
stream.— JSTatna v. Turville, 22 U.C. Q.B. 17. 

Pabol Agreement. 

An alleged parol agreement said to have 
been entered into contemporaneously with a 
covenant under seal, was not permitted to con- 
trol the covenant, the parol agreement having 
been proved by one witness only, whose inten- 
tion to speak the truth was admitted on all 
hands, but the accuracy of whose recollection 
was not confirmed by other evidence. — Lewi$ 
y. Robson, 18 Chan. Rep. 396. 

Tax Titles. 

1. Land sold for taxes tnder C. S. U. C. ch. 68, 
was described in the assessment roll, adver- 
tisements, and treasurer's warrant, as the south 
part of the west half of lot 17, in the 9th conces- 
sion of Rawdon, 76 acres ; and in the sheriflTs 
deed by metes and bounds. Held, that accord- 

. ing to Knagys v. Ledyard, 12 Grant. 820, and 
McDonell v. McDonald, 24 U. C. Q. B. 74, such 
description was insufiicient. 

Wilson, J , but for these decisions, would have 
held the description sufficient, as meaning the 
south 76 acres oi the west half. — Booth y. Oird- 
wood, 22 U.C. Q.B. 28. 

2. Hdd,'per Richards, C. J., Wilson, J.,Mowat, 
V. C, Gait, J., and Strong, Y. C, that the 
statute 27 Via chap. 19, sec. 4, cures all errors 
as regards the purchaser at a tax sale, if any 
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taxes in respect of the land sold had been in 
arrears for five years; this mle applies where 
an occupied lot has been assessed as nnocca- 
pied : [Draper, C. J., doubting ; Hagarty, C. J. 
and Gwynne, J., expressing no opinion.] 

In a suit to impeach a sale of land for taxes, 
^t appeared that about 20 or SO acres of the 
lot were cleared and fenced, and a bam was 
erected thereon, into which hay made on these 
twenty acres was stored in winter, by the 
person occupying the adjoining lot under the 
authority of the proprietor ; no one resided on 
the twenty acres ; the owner was resident out 
of the country and had not given notice to the 
assessor of the township to have his name 
inserted on the roll of the township : 

SemblSf that the lot should have been assessed 
as occupied. 

[Draper, C. J., Hagarty, C. J., and Gwynne, 
J., dissenting, who were of opinion that the lot 
was properly assessed as non-resident ] — 7%e 
Bank of Toronto y. Fanning, 18 Chan, Rep. 891. 
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ONTARIO. 

COMMON PLEAS. 

Mason (Assignee) y. Hamilton. 

Insolvency — Prior distress for rent— St Jt SS Vic. eh. 16, 
sec. 81 — Construction. 

The 81at section of the Insolvent Act of 1869 (32 k S3 Vic. 

ch. 16) does not restrict the landlord to one year's rent, 
' where he has distrained for more b^ore the insolvency 

of the tenant, but he is entitled to all that is due within 

the limitation of six years. 
Griffith V. Brown, 21 C. P. 12, distinguished. 

[22 C. P. H. T. 191.1 

This was a special case for the opinion of the 
Court, the point involved beiog the construction 
of the 81 St section of the Insolvent Act of 1869, 
and the question whether, where a landlord 
distrains for rent on the goods of his tenant 
before the latter comes under the provisions of 
the Insolvent Act, by executing a voluntary 
assignment or by being subjected to an attach- 
ment in compulsory liquidation, he is, upon the 
insolvency proceedings taking place, restricted 
to the recovery of only one year's rent, although 
more may be due. 

James MaeUnnan, for the plaintiff, referred to 
Wood/all, L. & T., last ed., 874, 878, 880; Dor. 
^ McRae, Bankruptcy, 356-8, 368. 

J. B. Cameron^ Q. C, contra. 

GwTNNB, J., delivered the judgment of the 
Court. 

[After stating the point involved in the case :] 
It is said there were six years' rent in arrear. 
In order to put a sound construction upon the 
Act in question, it is necessary that we should 
regard the provisions and policy of former Acts, 
passed vapari materid, and the decisions thereon. 

By the Imperial Statute, 6 Geo. IV. oh. 16, 
Bee. 74, from which the 48th sec. of our Statute, 
7 Vic. ch. 10, was taken, it was enacted, ** that 



no distress for rent, made and levied after an act 
of bankn^tey, upon the goods or effects of any 
bankrupt (whether before or after the issuing of 
the commission) shall be available for more than 
one year's rent accrued prior to the date of the 
commission, but the landlord or party to whom 
the rent shall be due, shall be allowed to come 
in, as a creditor, under the commission, for the 
overplus of the balance due, and for which the 
distress shall not be available." 

In £rigffs v. Sowry, 8 M. & W. 729, it was 
held that this section only applied to rent which 
had accrued due before the bankruptcy, and that 
therefore where the assignees, under the 75th 
sec. of 6 Geo. IV. ch. 16. had declined retaimng 
the bankrupt's lease, but the bankrupt had not 
delivered up the lease to the lessor, the property 
in the demised premises continued vested in the 
bankruptcy, and his landlord retained, until sach 
delivery up to him, his right to distrain for rent 
which Rccmed due after the bankruptcy, as well 
M for that v^hich was in arrear at the time of 
the bankruptcy. 

The Bankruptcy Law Consolidation Act, 12 & 
18 Vic. ch. 106, had a section (129) precisely 
similar, in its provisions, to the 74th section of 
6 GecrlV. ch 16. It enacted that ** no distress 
for rent, made and levied after an act of baok- 
ruptoy, when the goods and effects of any bank- 
rupt, whether before or after the issuing of the 
fiat or the filing of the petition for the adjudication 
in bankruptcy, shall be available for more than 
one year's rent accrued prior to the date of the 
fiat or the day of filing such petition." In PauU 
▼. Beet, 8 B. & 8. 537, it was held that to bring a 
case within this enactment the act of bankruptcy 
must be one to which the title of the, assignees 
could relate, and consequently, where an act of 
bankruptcy had been committed by a tenant on 
27th March, 1861, under the Act 12 and 18 Vie. 
ch. 106, but no attempt was made by any credi- 
tor to obtain an adjudication upon it, and on the 
11th October, 1861. the Bankruptcy Act of 1861, 
24 & 26 Vic. ch. I'i4, came into operation, with 
which seo. 129 of 12 & 18 Vic. ch. 106, remained 
incorporated, on which day the bankrupt's land- 
lord distrained for four years* arrears of rent, 
and on the 17th October the tenant, who was not 
a trader, was adjudicated bankrupt on his own 
petition, under 24 and 25 Vie. ch 134, and 
assignees appointed, it was held that, as the 
title of the assignees did not relate back to the 
act of bankruptcy committed in March, but was 
derived from the filing of the bankrupt's petition 
for adjudication in bankruptcy, and as the distress 
was made and levied before that act, altboa^h 
after the act of bankruptcy committed in March, 
the distress could not be interferred with, nor 
could the landlord be prevented from recovering 
thereby his four years' arrears of rent. 

It is apparent then, from these Acts, that it 
was not the policy of the Legislature to impair 
or in any manner interfere with the common law 
right of the landlord to levy by distress all rent 
due to him, not exceeding the six years fixed by 
the Statute of Limitations, unless the distress 
should be made and leried after the commission 
of an act of bankruptcy to which the title of the 
assignees related back, and so it has been decide 
in ex parte Bayly, 22 L. J. Bank. 26. The Im- 
perial Bankruptcy Act of 1869, ch. 71, has given 
express legislative sanction to this principle. In 
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the 34th section it is enacted that ** the landlord 
or other person to whom any rent is due from 
the bankrupt, may, at any time, either before or 
after the Gommeocement of the bankruptcy, dis- 
train upon the goods and effects of the bankrupt 
for the rent due to him from the bankrupt, with 
this linitation, that if sucli distress for rent be 
levied after the coramencementof the bankruptcy, 
it shall be available only for one year's i^nt 
accrued due prior to the date of the order of 
adjudication ; bat the landlord or other person 
to whom the rent may be due from the bank- 
rupt, may prove under the bankruptcy for the 
OTerpltts due, for which the distress may not 
have been aviiilable." 

In our Insolvent Xct of 1861, there is no pro- 
vision whatever impairing the right of the land- 
lord to distrain for rent in arrear. So long as 
the goods wore on the demised premises they 
were equally liable to distress' after a voluntary 
assigniDtinc to ;ia assignee, or after the appoint- 
ment of an assijVnee in compulsory liquidation, 
as before The Act providing that the tenant's 
property shouM pass to assii^nees, did not divest 
the laadlord of hU right to distrain the goods 
npon the deminiid prsmisBa; so that, the Act of 
1864 being wlioiiy silent up'on the point, the 
landlord's light To distrain remained unimpaired. 
The Act of iSCh) first introduced the clauso 
which we havfj now to construti, and which ia 
repeated in the Act x)f 1869 

The object of the Act of 1865 was, it is plain, 
to remove to a certain extent, for the benefit of 
the general creditors, the advantage which par- 
ticalar creditors may have acquired before the 
iosoWency by superior diligence. By the 12th 
section it was enacted that "the operation of 
the 7tb sub-section of section 2, and of the 22nd 
sab-section of section 8, in the Act of 1864," 
(namely, those sections relating to the vesting 
of the property of the insolvent in his assignee), 
"shall extend t'l ail the assets of the insolvent, 
of every kind ami description, although they are 
actualjy under seizure under any ordinary writ 
of attachment, or Under any writ of execution, 
80 long as they are not actually sold by the 
sheriff or sherilf'a officer under such writ." 

By the 13th section it was enacte J that ** no 
lien or privilege upon either the personal or i:eal 
estate of the insolvent shall be created for any 
jndgment debt, or for the interest thereon, by 
the issue or delivery to the sheriff of any wnt of 
execution, or by levying upon or seizing, unier 
such writ, the effects or estate of the insolvent, 
Tinless such writ of execution shall have issued 
Md been delivered to the sheriff at least thirty 
days before the execution of a deed of assign- 
ment or the issue of a writ of attachment uitder 
the said Act." 

And by section 14, it was enacted that " the 
preferential lien of the landlord for rent in Upper 
Canada, is restricted to the arrears of rent due 
during the period of one year, last previous^ to 
to the execution of a deed of assignment, or the 
JMue of a writ of attachment under the said Act, 
*8 the case may be, and from theiHse so long as 
the assignee shall retain the premises leased." 

By the Act of 1869 still further provision is 
made for the benefit of the general creditors, to 
the prejudice of a particular creditor who may 
have obtained judgment and ezecutiou. 

By the 59th section it is enacted that *< no 



lien or privilege upoo either the personal or 
real estate of the insolvent shall be created for 
the amount of any judgment debt, or of tbe 
interest thereon, by the issue or delivery to the 
sheriff of any writ of ezecutioD, or by lewyiog 
upon or seizing under such writ the effects and 
estate of the insolvent, if be/ore the payment over 
to the plaintiff of the moneys actually levied 
under sush writ, the estate of the debtor shall 
have been assigned to an interim assignee, or 
shall have been placed in compulsory liquidation 
under this Act." 

As relates to landlords, the provision in this 
Act, namely, 8^ction 81, is identical ia expres- 
sion with the 14th section of the Act of 1865, 
save that it is made to extend to Nova Scotia 
and New Brunwick, as well as to. Ontario. 
There is however, a proviso to the 10th section « 
of the Act of 1869, which may perhaps be found 
to throw some light upon the point in debate. 
In that section, which defines the effect of a 
voluntary assignment made to an interim assignee, 
it is ** provided that no pledgee of any of the 
effects of the insolvent, or any other party in pos- 
session thereof, with a lien thereon, shall be de- 
prived of the possession thereof without payment 
of the amount legally chargeable as a preferen- 
tial claim upon such effects, except in the case, 
hereinafter provided for, of such pledgee or party 
in possession proving his claim against the estate 
and putting a value upon his security." 

The question n^w is, what is the proper con- 
struction to be put upon the term, *' the prefer- 
ential lien of the landlord for rent," in the 81st 
section of thp Act of 1869. 

The term is used as if it had a well-known 
meaning recognized by law. Now the only case 
in which a landlord's right to distrain is spoken 
of a& a lien at all, is in the case of his tenant's 
goods being taken in execution. In that case, 
it having been held that a, landlord could not 
distrain the goods of his tenant taken in execu- 
tion, because of their being in custodia legis, it 
was by 8 Anne, ch. 14, sec 1, enacted that " no 
goods or chattels whatsoever, lying or being in 
or upon any messuage, lands, or tenements, 
which are or shall be leased for life or lives, 
term of years, at will or otherwise, shall be 
liable to be taken by virtue of any execution on 
any pretence whatever," unless the party, ar 
whose suit the sail exscution is Rued out, shall, 
before the removal of such goods from off the 
said premises, by virtue of any such execution 
or extent, piy to the landlord of the said prem- 
ises all such sum or sums of money as are or 
shall be due for rent for the said premises, at 
the time of the taking of such goods or chattels 
by virtue of such execution, provided the said 
arrears do not amount to more than one year's 
rent; and in case the said arrears shall exceed 
one year's rent, then the said party, at whose 
suit the execution is sued out, paying the said 
landlord one year's rent, may procet-d to execute 
his judgment as he might have done before the 
making of this Act" Chief Baron Gilbert, in 
his work upon distress, speaks of this Act as 
giving to the landlord a species of Ijen upon the 
goods of thff tenant on the demised premises, 
though seized ntid taken in execution, and the 
object and effect of it is to give to the landlord 
a preference, to a certain extent, over the execu- 
tion creditor : in that sense it may be termed a 
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preferential lien. Now, if this Act of Anne be 
the source from which the term is taken and in- 
troduced into the Insolvent Act, then the con- 
struction and effect given to the ezpressioh in 
the latter Act should be analogous to the eon- 
stmction and effect given to it in the former 
Act, from which it is taken ; namely, that as an 
execution creditor, after execution levied^ cannot 
have the benefit of the seizure without payment 
to the landlord of the rent for the year preced- 
ing the taking in execution, that -is, preceding 
the accrual of the execution creditors' title to 
affect the goods, so neither can the assignee in 
insolvency remove the goods or appropriate them 
to the purposes of the Insolvent Act, without 
payment to the landlord of the rent for one year 
preceding the accrual of the title of the assignee 
in insolvency. It is not in virtue of the lessor 
• having diMirained that the Statute of Anne gives 
to the lessor a lien on the tenant's goods pre- 
ferential to the rights of the execution creditor, 
bi)t in the absence of any distress made. So, 
upon the like principle, the lien must exist as 
against the assignee in insolvency, under the 
Insolvent Act, although no distress had been 
made. If a distress had been made and levied 
before the sheriff came in with an execution, 
the Statute of Anne availed nothing: the dis- 
tress levied prevailed over the execution. So, 
npon the aualagous principle, the distress levied 
before insolvency takes place must prevail over 
the title of the assignee in insolvency. When a 
distress has been made and levied, the landlord 
is in possession of the goods distrained, as a 
pledgee; before the Statute of 2 Wm. & M. as a 
bare pledgee, but since that Act, as a pledgee 
with a power of sale. His position, in that case, 
seems precisely to corre8pond with the pledgee 
of the effects of the insolvent, with a lien there- 
on, mentioned in the above proviso, extracted 
from the 10th section of the Act of 1869. Mr. 
Maclenoan's argument was, that this lien, ac- 
quired by a previous distress, was the only lien 
designated in the 81st section as the preferential 
lieUf which was by that section restricted to the 
one year's rent. He contended that there could 
be no lien uutil the landlord, by distraining, had 
acquired possession ; but that construction ap> 
pears to be not only inconsistent with the pro- 
viso to the 10th section, with the terms of which 
th(* condition of a landlord who had distrained 
before insolvency precisely corresponds, but also 
inconsistent with the latter part of the 81st sec- 
tion itself; for the pieferential Hen there re- 
ferred to is regarded as continuing in respect of 
rent accruing due after the insolvency, daring 
the occupation of the assignee as tenant. This 
concluding part of the 8l8t section would seem 
to exclude the idea contended for by Mr. Maclen- 
nan, that the preferential lien arose in virtue of 
a distress made and levied before the insolvency ^ 
and would seem to give some pretext for a con- 
structicu that the term *' preferential lien of the 
landlord for rent," is used as equivalent to '* the 
right of the landlord to distrain for rent^'* which 
is restricted to the ** arrears of rent during the 
period of one year last previous to the execution 
of a deed of assignment, or the issue of a writ of 
attachment, and from thence so long as the as- 
signee shall retain the premises leased." If this 
be what was meant, then we must, I think, con- 
strue the section as referring to the power of the 



landlord to distrain after the insolvency takes 
placet and not in any manner as impairing snd 
defeating rights fully, and for good considera- 
tion, and bond fide acquired before the'in.HolveDey, 
in virtae of a distress, to which is attached by 
law the right of retaining possession of the goods 
distrained as a pledgee thereof, with power of 
sale,* which power nothing can divest, short of 
payment of all rent in arrear, to the extent of 
six years' arrears. Of such a right, bond fide 
aoqnired before insolvency, nothing but the most 
express language can, I think, divest a landlord ; 
and this construction is in accordance with the 
provisions and the policy of all the bankrupt laws 
which have from time to time been in force in 
Englabd, which never professed to deprive a 
landlord of the rights which he had, in due 
coarse of law, acquired by a distress made and 
levied before the act of bankruptcy ; and with 
us the equivalent to the act of bankruptcy is, 
the executing a Voluntary assignment, or the 
issuing of a writ of attachment in compulsory 
liquidation. 

The sonnd principle appears to be that in- 
volved in the provisiim above extracted from the 
84th section of the Imperial Bankruptcy Act of 
1869 (oh. 71), and wh»t is therein embodied is, 
I think, the construction we must put upon oar 
Insolvency Act of 1869, in the absence of any 
language more explicit than that contained in 
the 81st section. It may be, and no doubt is, 
very hard upon the general creditors, and most 
probably was never contemplated as an event 
likely to occur, or against which it was neces- 
sary to make provision, that a landlord should 
suffer his tenant to fall in arrear for six years' 
rent, and immediately upon the eve of insolvency 
execute a distress warrant, and so obtain a pre- 
ference over the general creditors ; but it would 
be a dangerous precedent, upon language such 
as is used in the 81st section of the Act, to de- 
prive a landlord of the benefit which a distress 
made and levied before the insolvency has been 
always held to give to him, and which ha.s never 
heretofore been iuterfertd with by atiy of the 
Bankrupt Acts which have prevailed in England 
or in our own country. 

^ I think the landlord is entitled to maintain his 
distress for the six years' rent, admitted to have 
been in arrear when the distress was made. In 
Orifith V. Brown, 21 C P 12, we held that the 
landlord was restricted to the one year's arrears 
of rent accrned du(f prior to the insolvency; but 
in that case the title of the assignee in insol- 
vency had been perfected before the distress was 
made 

Judgment for defendant. 



Rbgina y. Stafford. 



License to sell spiritiuyus liquors — Quashing of by-law under 
which issued — Conviction for seUin{f quashed. 

The quashing of a by-law, under which a certificate has 
been granted and license issued for tlie sale of spirituoos 
liquors, does not nullify the license ; and a convictioa 
for sellkig without license cannot, tiierefure, under these 
circumstances, be supported. 

[22 C. P. H. T. 177.] 

K. McKenzie, QO., obtained a rule to quash 
a conviction for selling liquor without license. 

It appeared from the papers and affidavits 
filed that the defendant resided in the village of 
Almonte, and was a shop-keeper; that on or 
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sboat the 10th July, 1869, the Coancil of the 
township of Ramsay, in which township the vil- 
lage of Almonte is situated, passed a by-law 
prohibiting the sale of spirituous liquors in shops 
and places other than houses of public enter- 
tainment within the said municipality ; that sub- 
sequently to the nassing of the said by-law the 
Tillage of Almonte had been set apart as a 
separate municipality ; that after the separation 
had taken place, the corporation of the Tillage 
of Almonte passed a by-law for regulating the 
granting of certificates for obtaining shop licences 
for the sale of spirituous liquors within the said 
Tillage ; that after the passing of the said by-law 
the defendant applied for and obtained a certifi- 
cate, and subseqently a license, authorizing him 
to sell spirituous liquors by retail in his shop, 
for which he paid the necessary fees, amounting 
to $75 ; that after the granting of the said 
license the said by-law was quashed ; that on 
the 18th November, after the said by-law had 
been quashed, but during the time when the 
said license was in force, an information was 
laid against defendant for selling liquor without 
the license required by law. The defendant, in 
answer to such information, relied on his license 
as a defence, but the magistrate, treating the 
license as revoked by reason of the by-law, under 
which the certificate on which it had been issued, 
having been quashed, convicted the defendant, 
and against such conviction the defendant ap- 
pealed. 

Oiler shewed cause, citing Regina v. Strachan, 
20 C. P. 182 : Reffina v. King, 20 C P. 246 ; 
Reffina v. Denton, 18 Q B. 761, 8. C. Dearsley, 
C. C. 8; Millbanke v. QranU Jl Q. B. 690; 
Stevenson v. Oliver , 8 M * & VV. 234 ; In re Bar- 
clay V MunidpalUy of Darlington, 5 0. P. 432. 

3fcKenzie, contra, cited Regina v. Ross, Rob. & 
Harr. Digest, 127. 

The Statutes are referred to in the judgment. 

GaIiT, J. — We are of opinion that this convic- 
tion must be quashed. The defendant is in pos- 
session of a license properly granted to him, to 
be in force from the 14th of April, 1871, until 
the Ist of March, 1872, and it appears to us 
that a conviction for selling liquor without a 
license cannot be supported It is true that the 
by-law under which the certificate for the license 
was issued has been quashed, but there is no 
provision in the Statute 32 Vic. ch. 32, for can- 
celling any license once issued. Sec 13 enacts 
that ** any member of a municipal corporation, 
or officer or other person, who shall, contrary to 
to the provisions of this Act, vote for, or issue, 
or cause or procure to be issued, a certificate for 
a tavern or shop license, shall upon conviction 
thereof, for each offence, pay a fine," &c , but 
nothing is said about making the license granted 
or such certificate null and void, or even revo- 
cable. It was argued before us. that because 
the by-law, under which the certificate had been 
granted, was quashed, therefore the certificate 
was void and the license vacated. I can find no 
authority in 'the statute sustaining such a view. 

Haoartt, C. J. — The license by the statute is 
granted by the Lieutenant- Qovernor, after cer- 
tain preliminary certificates, &c. 

In the case before us everything was done in 
good faith, and the defendant was duly licensed, 
iii the sense that, when challenged with infring- 



ing the law, he was able to produce a formal 
authority from the proper quarter to act as he 
had done. 

I am v^y strongly of opinion that magistrates 
have not the right, when the formal existing 
license is produced, to go behind it for the pur- 
pose of enquiring, not into the simple issue, is 
the defendant licensed or unlicensed, but whether 
certain preliminary requisites have or have not 
been complied with before the license produced' 
had been given to the tavern-keeper. If they 
could do so the consequences might be serious. 
If an insufficient or informal bond be given ; if 
too large a number of licenses be issued ; that 
the tavern had only three instead of four bed- 
rooms, or stabling for five instead of six horses ; 
or that the inspector has made a mistake in his 
report as to the applicant's qualificatioas, &c., 
&c , — in this view the justices might adjudicate 
and convict. 

Sec. 34 of the Ontario Act, 32 Vic. ch. 32, 
provides: *' In case any by-law respecting 
tavern or shop licenses is repealed, altered, or 
amended, no person shall be required to take out 
a new license, or pay any additional sum on his* 
license during the time for which the same haa 
been granted." 

This seems to shew the desire of the Legis- 
lature to protect the interests of any person 
actually licensed for the current year. The only 
provisions in the statute as to invalidating a 
license seems to be in section 15. The applicant 
get his license from the issuer of licenses; then 
it is said, " provided the license shall be invalid, 
inoperative, and of no effect until tho applicant 
shall have paid the sum fixed," &c. 

In the latter case, if the amount were shewn 
not to have been paid, I have no doubt there 
could be a conviction, notwithstanding the pro- 
duction of a license ; but in any case not so pro- 
vided for, I think it contrary to all the ordinary 
principles of law to treat as a nullity a license 
issued by the highest authority in the Province, 
on the ground that some preliminary had not 
been complied with, and therefore that the 
license ought not to have issued. . 

GwTNME, J., concurred. 

Rule abtolute. 



CHANCERY.— MASTER'S OFFICE. 

Re Bakbr — Brat's Claiu. 

Insolvent Act — Double Proof. 

1. The doctrine against double proof applies only when 
both estates are being administered in insolvency. 

2 A creditor who has proved in in solvency upon a promis- 
sory note made by an insolvent firm, can prove as a cre- 
ditor in an ad.ninistration suit against one of the parties 
deceased who has separately endorsed the note. 

[Master's Office, Dec. 8, 187 J. —Mr. Botd. 

Bray, the claimant, held notes made by Daw- 
barn & Co., and endorsed by Baker, a member 
of that firm. Baser died and his estate was be- 
ing admiuistered in Chancery by his widow, his 
executrix. D iwbvrn & Co. went into insolvency, 
and Bray proved his claim upon the notes in the 
proceedings /n insolvency. He then came in as 
a creditor to firm in the administration suit, and 
it was objected that he had elected to proceed 
against the joint estate of the parties. 

S. 0. Wood for Bray. 
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SnelUng and Keefer, contra, 

Mr. BoTD, Master in Ordinary. — Both parties 
eited and relied npon the decision of the 
Court of Queen's Bench in Re Chaffey, 80 U. C. 
Q. B. 64; but it was not yery much help to 
a solution of the question discussed on this 
claim. That decision was npon the effect of 
oertAin clauses of the Insolvent Act of 1864 
The facts were, that a partuership firm made 
a promissory note, which was endorsed by one 
of the partners to a creditor. The firm and 
the partner both became insolvent, and their 
joint and several estates were being administered 
in the Insolvent Court It was held that the 
endorsement of the partner was a security for 
the payment of the creditor's claim, but not a 
security from the insolvent firm or from the 
estate of that firm wirhin the meaning of sec 6, 
snbsec. 6, of that Act ; consequently that that 
Act did not require the creditor proving on the 
partnership estate to put a value on this endor-^e- 
ment. In truth the ease was not within the Act 
at all, but was governed by the general law 
as to securities held by a creditor, viz., that 
he can prove against the bankrupt estate retain- 
' ing his security. Then the decision goes one 
step farther — that if the partner's estate is in 
insolvency, the creditor retaining his security 
4 cannot rank upon the partner's separate estate 
as well as upon the joint estate of the partnership 

The case before me was argued as if the ques- 
tion arose entirely under the Insolvent Act of 
1869. Assuming this for the moment, then sec- 
tion 60 of that Act supplies words sufficient to 
include the endorsement of an insolvent partner, 
i.e., one who has been made an insolvent under 
the Act, not merely a person unable to pay his 
debts in full — one of nn insolvent firm, under the 
foregoing state of facts, within the securities 
which are to be valued and dealt with by the 
Insolvent Court. In this view the, question 
should have been raised before the Insolvent 
Court when Bray proved bis claim there. But here 
the partner who endorsed is dead, and his estate 
is being administiTed. not in insolvency, but by 
the Court of Chnncevy, and the special provi- 
sions of the insolvenn Act do not apply to the 
case. The rights of the creditors proving claims 
in this office are to ho measured by the exit'nt 
of their rights if they had been suing at law the 
executrix of the partner on his endorsement, 
after proving upon the partnership estate in 
insolvency, such procee inci^s in insolvency beinp; 
instituted after the partner's death Now, sup- 
posing Bray had been suing the executrix on her 
husband's endorsement. I know of no defence at 
law which she could set up: see per Mansfield, 
C. J., in Heath v. Hall, 8 Taunt. 328. 

The rule laid down by Lord Lyndhurst, in 
In re Plumner, 1 Piiil. 69, applies here: "If 
the creditor of a bankrupt holds a security on 
part of the bankrupts estate, he is not entitled 
to prove his debt under the coramis!*ion, with- 
out giving up or realizing his security. But 
if he has a security on the estate of a third per- 
son, that principle does not apply ; he is in that 
ease entitled to prove for the whole amount of 
his debt, and also to realize the security, provided 
he does not altogether receive more than twenty 
shillinas in the pound."" Now, here the insolvent 
firm of Dawbarn & Co! are the makers, and Baker 
the deceased partner of that firm is the endorser ; 



the olaim of Bray is against the executrix of the 
endorser, clearly a third party as re<;ards the 
partnership estate in insolveooy. Tiiis is the 
opinion of the conrt in Re Chaffey, p. 70, though 
not necessary in that case for the decision of the 
appeal. See also In re Sharpe^ 20 C P. 82 ; and 
Beae'y y. Beaely, 1 Atk. 97. My conclusion is^ 
that the creditor is entitled to prove for bis full 
olaim, and that my duty is to report the circam* 
stances specially to the conrt, that they on further 
directions may impose any conditions that they 
thiuk advisable upon this creditor, in view of his 
proving on the Dawbarn estate id insolveooy. 
As to the mere right to prove without beiog 
obliged to elect, I may remark that even ia 
Bankruptcy it is held that a joint and separate 
creditor ought to prove against both estates, but 
elect which be will be paid out of before he takes 
a dividend : Ex parte Btattif, 2 Cox. 218. 

The cose of Ex parte Thornton, 8 De G. & J. 
454, a note of which Mr. Snelling very properly 
handed me, though it makes against his conten- 
tion, is quite in point, and confirms the vievr I 
have taken, as it establishes the principle that 
the doctrine against double proof applies only 
when both estates are being admloi.stered in 
Bankruptcy. I also refer to Ex parte Baurman, 
Moot <b Cb. 573; so. S Deao. 47b; Bx parte 
Slanborough. 6 Madd. 89. 
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UODQC v. ThIB WlNPSOR AND AnNAPOLIS RAIL- 
WAY COMPANT. 

The measure ofdanoffes -where go^ds are injured in trarffUu 
— Payment into Court—Beduction of damages— New trial 

Where defendant, as a common carrier, tenders plaintiff 
at the place of deAtination, goods received to be for- 
warded, but injured so aa no longer to be suitable for 
the purpoHe de.sigaed by the owner, the measure of 
damages to be recovered ia their deterioration in value 
at the place of destination, in consequence of defendant s 
negligence, misconduct or neglect. 

PJaintifif has no right to refuse to accept a deteriorated 
article, and claim the f^ll amount of its value unlAJured 
as damages. 

[Halifax, Michaelmas Term, 1871.1 

This caa.se came on for argument before the 
full Court in Banco, upon a rule nisi, granted b/ 
M? Justice Ritchie, who triod the same on the 
Western Circuit. 

McCuLLT, J., now (ioth January, 1872.) de- 
livered the judgment of the Court aa follows:— 

This was an ac!ion bronjght by plaintiff agjainst 
defendant, tried before Ills Lordship, Mr. Justice 
Ritchie, at Kentville, in the Spring Circuit of 
1871, and a verdi<it found for plaintiff A rule 
nisi to set aside the- verdict was obtained by the 
defendants, and was argued during this present 
Tera> The grounds taken and relied on were 
that the verdict was against law and evidence, 
and f«>r rniHdirection. 

The action was brought » gainst the defendants 
as common carriers, and sets out in the usaal 
way in the first count a contract to curry for hire 
from Halifnx to Middleton, in Annapolis CoaDt7^ 
goods to. be deliyered by plaintiff to defendants. 
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Delivery is ayerred, and that all conditions per- 
formed, &c., and the breach assigned is non- 
delivery, whereby plaintifif was deprived of hia 
gooda for a long time, and the same were 
diminished in value. 

The second count charges defeiidants as 
carriers for hire, and with having received of 
plaintiff a piece of oil doth for the floor of 
plaintiff of the value ^f $80, to be carried from 
Richmond Station, Halifax, to Middleton afore- 
said, and there delivered in good order and 
condition, <&o., but that dofeodaats did not use 
due care and skill in the carringo of said goods, 
but broke and damaged the oilcloth, whereby 
the same was wholly loi»t to plaintiff. 

To this count, defendants pleaded ten pleas in 
all. First, that they did not promise as alleged. 
Secood, goods not delivered to defendants for 
pnrposes, &c., as allep^ed. Third, goods were 
re-delivered to plaintiff within a reasonable 
time, &c. Fourth, goods improperly and negli- 
gently packed, which caused the damage and 
loss, &c. Fifth, goods damaged before they 
came to defendant's possession. Sixth, goods 
re- delivered in same condition as received of 
plaintiff. Seventh, denial that defendants were 
common carriers. Eighth, did not receive the 
goods l^r the purposes, &c , alleged. Ninth, 
defendants always ready to deliver plaintiff his 
goods in the same condition as received, and bo 
refused to accept. Tenth, paymeut of money 
($3) into Court under the usual plea. Plaintiff 
replied, money paid in not enough. 

The facts of the case were substantially as 
follows: — Plaintiff was residing at Bridgetown, 
and had ordered a piece of oilcloth, 16} feet 
square, from Halifax, to cover his dining-room. 
On its arrival by the defendant's railway, it was 
found to be broken or cracked, and more or less 
damaged. Its value wns sworn to be nearly 
$80. Plaintiff, on seeing it and the condition it 
was in, asked the conductor, being defendant's 
officer in charge, *' If the oilcloth was in as good 
condition as when received by the Company?" 
His answer was **No. U had been placed on 
some barrels of flour in place of putting it on 
the floor of the oar. The barrels were standing 
on their ends, and they took the barrels from 
under the ends of the oi(cloth, and the package 
dropped at one end. It was done at VVilmot, 
and that caused the damage.'' Plaintiff, there- 
upon, refused to accept po-ssession. This state- 
ment of facts by plaintiff stands uncontradicted 
Beales, one of his witnesses, estimated the damage 
at $10. The point was broken and peeled up 
Morgan, another witness of plaintiff, says it was 
cracked throngh nearly at the middle. The 
acceptance being refu.^ed by plaintiff, the oil- 
cloth was sent to Kentvilie to defendant's ware- 
house. This was plaintiff's cage. 

The defence was in no material point contra- 
dictory of, or inconsistent with plaintiff's case 
except as to the extent and* amount of damage 
the oilcloth had sustained. 

Vernon Smith, the Manager of the Road, esti- 
mated that a quarter of a dollar would repair 
the damage. Louis Dodge valued the damage 
at $2 60. S. Pratt had it unrolled, and got 
Robertson a first-class painter, to inspect it. 
Witness valued the damage at 50c, but con- 
Bidered that would be a high price to pay for 
repairing it. Witness was authorized to make 



plaintiff an offer, and offered him $2 as a com- 
pensation (it is to be assumed for the damages). 
Walker, another of defendant's witnesses, says 
it could be repaired for 25c, and be equally 
serviceable. John Dodge, a house joiner, **the- 
damage could be repaired for 60c." Bouth Reid, 
a cabinet-maker, examined the cloth, and gives 
a minute description and a diagram, and adds it 
could be repaired for 60c, so far as durability ; 
it migiit not look as well. The plaintiff and 
other witnesses were re- called, but their testi- 
mony was not in contradiction to that of defen- 
dants' witnesses, and does not affect the issue 
materially. 

His Lordship, on the plea of payment of money 
into Court, explained to the jury that if they 
thought the damage sustained by plaintiff did 
not exceed the sum of $3, they should And for 
defendant, otherwise for plaintiff. His further 
direction was that if the article in this case was 
not seriously damaged, and was repairable, the 
owner was bound to receive it, and could claim 
what would compensate him for the damage, 
but if it was so seriously injured that it could 
not be thoroughly repaired, he might refuse ta 
receive it, and claim Us value: That in this case, 
they would be at liberty to give the whole value 
of the oilcloth, deducting the aikount paid into 
Court, if they should think that, taking into 
account the value of the injury and what has 
been said about its repair, the plaintiff could 
not reasonably have been required to accept 
it, having in view the object for which he- 
had purchased it, and the use to which he in- 
tended to apply it. Tlje jury found a verdict 
for $23 50, the fall value after deducting the 
$3 paid into Court. 

The main question for the Court to consider 
in this case is whether the jury were properly 
directed on the point of law, arising out of tho 
foregoing state of facts. In this Province there 
being no statutes qualifying the Common Law 
in reference to the responsibilities and rights 
of common carriers or railway companies, the 
naked question presents itself, in case of non- 
fulfilment by this class of bailees for hire to 
complete their contract, as to the delivery of 
goods in the condition in which they received 
them — what is the law in reference to damage 
of goods by a common carrier, and in whom is 
the property of a damaged chattel, as in this 
9ase more or less injured, while in transitu? In 
other words is the owner of the goods, being 
himself the consignee, as in this c:4se, justified 
in refusing to accept them in their damaged 
condition, and in claiming from the carrier the 
entire cost of the article by reason of his failing 
to perform his contract to deliver in good order ; 
or is the proper measure of damage the mere- 
deterioration in value of the article by reason of 
the injury, giving no election to the consignee 
to refuse accepting the property and right of 
property continuing in himself? 

On the part of defendant it was contended 
that there had been a misdirection. Add. on 
Torts, 490, and other authorities were cited 
upon this point, but the cases they contemplate 
are an entire loss or destruction of the article — 
loss from non-delivery in time and the like. 
But if this action is to bo sustained and the full 
value of the goods recovered, because of a partial 
injury, and that reasoning based upon the fact 
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as it was pat, that defendant has failed to falfil 
his ooDtraot, the same reason shoald oertainlj 
apply when bj carelessneas or negligenoe or 
other aiijastifiable canse, the carrier fails ia bis 
delivery us to time, and the plaintiff is injured 
by a decline of price in the market. Good» de- 
layed may thus become comparatively valueless 
to the owner or oonsigDee. Bat while cases as 
to the point in dispute here are difficult to find, 
and this may be, and probably is, because the 
plaintifif is attempting to establisj^ a new prin- 
ciple ; in other oases where carriers are in fault, 
as to delay in delivery, the amount of damage, 
and the principle as to measure and computation 
well settled and clear. 

In Simnotit i S E R W. Co.,1 Jurist N. 8. 
84^ Ex , Bramwell. B., said if goods are delivered 
too late by a carrier, the owner ought instantly 
to sell at market price and realize his loss, and 
the difiference between the price he obtains by 
the sale at that time, and that which he would 
have obtained, is the only measure of damage, 
and see Wilson v. Lancashire if York R W. Co., 
9 C. B N. S 632. What pretence or reason 
can be urged why if a carrier commits a breach 
of contract by neglecting to deliver goods in time 
{intended perhaps for exportation), which in 
consequence of a ship having sailed, or for other 
cause the consignee no longer requires, that in 
that case the damage must be ascertained ^ by 
sale, and yet if the breach occur by carelessness 
80 that the goods are deteriorated by a slight 
injury, there must of necessity be another 
measure of damage. 

The numerous cases cited as between vendor 
and vendee, and the right to reject or retain 
property, have no application here, and I have 
searcht^d in vain to find a single case to show 
that negligence, carelessness or misconduct of 
any kind on the part of a common carrier, does 
more than entitle the contractor to recover 
damages for the non-fulfilment of his contract to 
the extent of the depreciation produced by the 
carrier's default. There is a large collection of 
oases in Fisher's Digest, under the sub-section 
** Damages," p. 1,498, with nice and technical 
distinctions, touching delivery, falling markets, 
prospective profits, but nowhere do t find that 
the consignee or owner has an election that 
enables him to divest himself of the property or 
the right of property in goods carried, whether 
injured or belated, and claim the fall value from 
the carrier. To show how uncertain and capri- 
cious the rdle would be, if it rested with a jury 
to find when the consignee might or might not 
-decide to abandon his goods, no better case 
could be cited by way of illustration than the 
present. Beales, plaintifif's own witness, spoke 
cf damage as bigh as $10 or a little over one- 
third of the value of the article, but if plaintiff 
had called an auction and sold the cloth, as he 
might have done, or had the dsmages appraised 
by competent judges, judging from what the 
other witnesses testify, it is by no means certain 
that the value of the cloth was so much depre- 
ciated, even as Beales represented. 

If the principle contended for by plaintiff had 
ever bad the sanction of an English Court of 
Law, viz., the right in special assumpsit to recover 
as here the entire value, surely some cases to 
that effect could be found in the books My 
research has not rewarded me with any case or 



any principle that underlies or wonld ooantenance 
snch a position, as is sought to be established. 
The absence of sach, I remark, is only to be 
aoconnted for, I think, by assuming that the 
common law carrier, pretty well weighted with 
liabilities already, is not ompellable at the 
election of the owner to take all goods damaged 
much or little, and acoonnt to him for their full 
valne. I am, therefore, of opioion that big 
Lordship's direction upon this point cannot be 
upheld It was then contended on the part of 
plaintiff's counsel that the payment of money 
into Court on the declaration generally was an 
admission, not only of the contract as laid, of all 
conditions fulfilled, and of the breach, but of the 
total loss as set out in the second count. This 
position was urged with a good deal of confi- 
dence, but the court on the argument expressed 
a pretty strong dissent from any such position; 

The doctrinQ^ of payment of money into Court, 
and its effect upon the pleadings and the case 
is to be found very ably and clearly discussed ia 
Taylor on Eyidence, sec 760 to 765, both 
inclusive, and it will there be seen that no such 
consequence follows from payment of money into 
Court, as that contended for by plaintiff's counsel. 
At sec. 766, it is said that although payment 
into Court admits the entire contract oeciared 
on, as also the specific breach in respect of 
which the payment is made, it does not admit 
any damages on that breach beyond the sum 
paid in, still less does it admit any other breach 
to which the payment does not apply. And the 
writer illustrates it thus, " pay meat of money 
into Court upon a count in a valued policy of 
insurance, which states a total loss by capture, 
admits the contract and the capture, but not the 
total loss ; and the plaif tiff therefore must still 
prove that he has suffered damage from the cap- 
ture beyond the sum paid." The law upon this 
part of the case was properly put to the jarj, 
and before the plaintiff was entitled to recover 
damages, ultra $3 paid in, it was incumbent on 
him to prove that he had sustained them. 

Having carefully considered such of the cases 
cited on the argument as have a bearing upon 
the merits of this controversy, in my view of the 
matter, it falls within that category of which 
Leeson v. Smith, 4 N. & Man. 304, is an exponent. 
In that case it was decided where upon showing 
cause against a non-suit or a new trial, it 
appears that the yerdlct has been entered for 
an amount not warranted by the evidence the 
Court will make the rule absolute, unless the 
parties consent that the damages shall be re- 
duced, in which case neither party pays to the 
other costs of the rule. See Uussey ▼. MeU R. 
W. Co,, 20 L T. N. S. 612 * 

[* There is a smgular ahsence of cases upon the princi- 
pal point decided in Dodge v. The Windsor amd AnnapolU 
Railway Company. We find none touching upon it in our 
own or the English Courts. In Bedfield on Railways, voL 
ii. p. 185, it is laid down in conformity with the judgment 
of McCuUy, J., that " when the goods are only damaged, 
the owner is still hound to receive them, and cannot 
abandon and go against the carrier as for total loss." The 
same view of the law seems to be taken in AngeU on 
Carriers, 4th Ed., § 482, note A. It would appear that if 
the goods are so much damaged as to amount to destruc- 
tion of them, or if the nature of the property is so. altered 
through negligence that it would amount to a conversion, 
then the owner is entitled to bring his action for the full 
value, otherwise his damages will be limited to the dimi- 
nution in value resulting from the carrier's carelessness. 
SeotfUle V. Griffith, 2 Eem. 509.— Eds. L. J.] 
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ENGLISH BEFOBTS. 



EXCHEQUER CHAMBER. 

^BOST T. Knight. 

' « 

Bnaeh ofyromisB of marritige — Repudiation of the eontraet 
htfore tM Htm agreed upon for performance. 

The defendant promised the plaintiff that he would marry 
her on the death of the defendant's father. Before the 
death of his father, the defendant announced his abso- 
lute determination never to fiUfil the promise. 

Edd ^reversing the decision of the Comt of Excheqaerl' 
on the authority of Hocbester v. De La Tour (2 E. k B. 
678 ; 22 li. J. 456, Q. B-X that the plaintiff might at 
once regard the contract as broken in tUl ito obligations 
and consequencea, and sue for the breach thereon. 

[Feb. 7, 1872.— 26 L. T. N. S. 77.1 

This was an appeal from the judgment of the 
Coart of Exchequer, and was an action for a 
breach of promise of marriage. t|;ied before 
Martin, B., at the Staffordshire Spring Assizes, 
1870. Evidence was given to show that the 
defendant promised to marry the plaintiff on the 
death of his father, and aUo that he refused to 
perform the promise ; while it was proved that 
defendant's father was still alive. 

A verdict having been obtained for the plain- 
tiff with £200 damages. Powell, Q. C, obtained, 
ft rule, which was afterwards made absolute, for 
ft oew trial, on the ground that the learned judge 
oaght to have nonsuited the plaintiff, Martin, B., 
diseeoting (89 L. J. 227. Ex.; 28 L. T. Rep. N. 
S. 714). The plaintiff having appealed, the case 
Wfta reargued last Trinity Term in the Exchequer 
Chamber before Cookburn, C. J., Byles, Eea,ting, 
Lneh, and Smith, J J. 

Fth. S.—The judgment of Cockburn, C. J., 
]^efttiog and Lnsh, JT., was delivered by CooK- 
BuftM, C. J. — This case comes before us on error 
broaght on a judgment of the Court of Exchequer, 
ftrreeting the judgment in the action on a verdict 
giTen for the plaintiff. The action was for breach 
of promise ojT naarriage The promise, as proved, 
Wfti to marry the plaintiff on the death of the 
defendftDt's father. The father still living, the 
defendant announced his intention of not fulfil- 
ling his promise on his father's aeath, and broke 
off the engagement, whereupon the plaintiff, 
without waiting for the father's death, at once 
broaght the present action. The plaintiff having 
obtained a verdict, a rule niti was applied for to 
ftrre^t the judgment, on the ground that a breach 
of the contract' could only arise on the father's 
deftth, till which event no claim for performance 
could be made, and consequently no action for 
breach of the contract could be maintained. A 
r^le nut having been granted, a majority of the 
Court of Exchequer concurred in making it abso- 
lute, Martin B. dissenting. And the question 
for HI ie whether the judgement of the majority 
^M right ? The cases of Lovelock v. Franklin 
and Short v. Stone, which latter case was an 
ftotion for breach of promise of marriage, had 
^stablished that where a party bound to the per- 
'ormance of a contract at a future time puts it 
out of his own power to fulfil the contract, an 
action will at once lie. The case of Hoehester v. 
Dc la Tour, upheld in this court in the Danube 
«ni Black Sea Company v. Xenoe, went further, 
and established that notice of an intended breach 
^ ft contract to be performed in future had a 
pf^ff«ct. The law with reference to a contract 
to be performed at a future time whore the party 



bound to perforjnanoe announced prior to the 
time his intention not to perform it. as estab- 
lished by the cases of Hoeheeter v. De la T^iir 
and the Danube and Black Sea Company v. Xfno% 
on the one hand, and Avtry v Bowden, 6 B. & 
B. 953, and Reid v. Hoekyne, 6 £ ^& B. 953, 
, on the other, may be thus stated. The promisee, 
if he pleases, may treat the notice of intention 
as inoperative, and await the time^ when the 
contract is to be executed, and then hold ttie 
other party responsible for all the consequences 
of non performance, but in that case he keeps 
the contract alive for the benefit of the other 
party as well as his own ; he remains subject to 
all his own obligations nnder it, and enables the 
other party not only to complete the contract if 
so advised, notwithstanding his previous renun- 
ciation of it, but also to take advantage of any 
supervening circumstance which would justify 
him in declining to complete it. On the other 
hand the promisee may, if he thinks fit, treat 
the repudiation of the other party as a wrongful 
putting an end to the contract, and may at once 
bring his action on the breach of it ; in which 
action he will be entitled to such damages as 
would have arisen from the nonperformance of 
the contract at the prescribed time, subject, 
however, to abatement in respect of any circum- 
stances which may have afforded him the means 
of mitigating his loss. Considering this to be 
now settled law, notwithstanding anything that 
may have been held or. said in the cases of 
Philpotte V. Evans and Ripley v. Maclure, we 
should have had no difficulty in applying the 
principle of the decision in ffochester v De la 
Tour to the present case, were it not for the dif- 
ference which undoubtedly exists between that 
case and the present, namely, that whereas there 
the performance of the contract was to take 
place at a fixed time, here no time is fixed, but 
the performance is made to depend on a contin- 
gency, namely, the death of the defendant's 
father during the life of both the contracting 
parties. It is true that in every case of a per- 
sonal obligation to be fulfilled at a future time, 
there is involved the possible contingency of the 
death of the parly binding himself before the 
time of performance arises ; but here we have a 
further contingency, depending on the life of a 
third person, during which neither party can 
claim performance of the promise. This being 
so, we thought it right to take time to consider 
whether an action would lie before the death of 
the defendant's father had placed the plaintiff in 
a position to claim the fulfilment of the defen- 
dant's promise. After full consideration, we are 
of opinion that, notwithstanding the distinguish- 
ing circumstances to which I have referred, this 
case falls within the principle of ffochester v. De 
la Tour^ and that consequently the present action 
is well brought. The con^iiderations on which 
the decision in Hochesterv. De la Tour is founded, 
are, that by the announcement of the contracting 
party of his intention not to fulfil it, the contract 
is broken ; and that it is to the common benefit 
of both parties that the contract shall be taken 
to be broken as to all its incidents, including 
non* performance at the appointed time, and that 
an action may be at once brought, and the 
damages consequent upon nonperformance be 
assesiied at the earliest moment, as thereby 
many of the injurious effects of siioh nonper- 
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formanoe may possiblj be averted or mitigated. 
It is true, aa ia pointed oat by the Lord Chief 
Ba^on in his jadgment in this case, that there 
can be do actual breach of a contract by reason 
of nonperformance so long as the time for per- 
formance has not yet arrived. But, on the other 
hand, there is — and .the decision in ffockester t. 
J)e la Tour proceeds on that assumption — a 
breach of a contract when the promisor repu- 
diates it, and declares he will no longer be bound 
by it The promisee has an inchoate right to 
the performance of the bargain, which becomes 
complete when the time for performance hns 
arrived. In the meantime he has a right to 
have the contract kept open as a subsisting and 
effeotivo contract. Its unimpaired and unim- 
peached efficacy may be essential to his interests. 
His right acquired under it may be dealt with 
by him in various ways for his benefit and advan- 
tage. Of all such advantage the repudiation of 
the contract by the other party and the announce- 
ment that it never will be fulfilled must of course 
deprive him. It is therefore quite right to hold 
that such an announcement amounts to a viola- 
tion of the contract in omnibiu, and that upon it 
the promisee, if so minted, may at once treat it 
as a breach of the entire contract, ana bring his 
action accordingly. The contract having been 
thus broken by the promisor, and treated as 
broken by the promisee, performance at the 
appointed time becomes excluded, and the breach 
by reason of future nonperformance becomes 
virtually involved in the action as one of the 
consequences of the repudiation of the contract ; 
and the eventual nonperformance may thereYore 
by anticipation be treated as a cause of action, 
and damages be assessed and recovered in respect 
of it, though the time for performance may yet 
be remote. It is obvious that such a course 
must tend to the convenience of both parties ; 
and though we should be unwilling to found our 
opinion on grounds of convenience alone, yet the 
latter tend strongly to support the view that 
such an action ought to be admitted and upheld. 
By acting on such a notice of the intention of 
the promisor, and taking timely measures, the 
promisee may in such cases avert, or at all 
events materially mitigate, the injurious effects 
that would otherwise flow from the nonfulfilment 
of the contract ; and, in assessing the damages 
for breach of performance, a jury will, of course, 
take into account whatever the plaintiff has done 
•or has had the means of doing, and as a prudent 
man ought in reason to have done, whereby his 
loss has been or should have been diminished. 
It appears to us that the foregoing considera- 
tions apply to a contract, the performance of 
which is made to depend on a contingency, as 
much as to one in which the performance is to 
take place at a future time, and we are therefore 
of opinion that the principle of the decision in 
Hoehester v. De la Tour is equally applicable to 
BQch a case as the present. It is next to be 
observed that the law, as settled^ by Rochester v. 
De la Tour and the Danube and Black Sea Com'- 
jtany v. Xsnot, is obviously quite as applicable 
to a contract in which personal status or personal^ 
rifrhts are involved as to, one relating to com- 
merce or pecuuiiiry interests. Indeed, the con- 
tract of ntarritifOH oppenrs to aff«>rd a striking 
illustration of tj^e expediency of holding that an 
•action may be maintained on the repudiation of 



a contract to be performed in future. On such 
a contract being entered into, not only does & 
right to its completion arise with reference to 
domestic relations and possibly pecuniary advan- 
tages, as also to social status accruing on mar- 
riage, but a new status, that of betrothmeot, 
arises between the parties. This relation, it is 
true, has not by the law of England the same 
important consequences which attached to it by 
the canon law and the law of many other coun- 
tries, nevertheless it carries with it oonspqnences 
cf the greatest importance to the parties; each 
becomes bound to the other; and neither can 
consistently with such a relation enter into a 
similar engagement with another person. Each 
has an implied right to have this relation con* 
tinned till the contract is finally accomplished 
by marriage. To the woman more especially it 
is all important that the relation shall not be 
put an end to. Independently of the mental 
pain occasioned to the feelings by the abmpt 
termination of such an engagement, the fact of 
its existence, if followed by such a termination, 
must necessarily operate to her serious disad- 
vantage. During its continuance others will 
naturally be deterred from approaching her with 
matrimonial intentions, nor could she admit of 
such approaches if made; while the breaking off 
of the engagement is too apt to cast a slur upon 
one who has been thus treated. We see there- 
fore every reason for applying the principle of 
Hoehester v. De la Tour to such a case, and for 
holding that the contract is broken on repndia- 
tion not only in its present but in its ultimate 
obligations and consequences. To hold that the 
aggrieved party must wait till the time fixed for 
marrying shall have arrived, or the event on 
which it is to depend shall have happened, 
would have the effect of aggravating the injarj 
by preventing the party from forming any other 
union, «nd by reason of advancing age rendering 
the probability of such a union constantly less. 
It has been suggested, indeed, that as the desire 
for marriage and the happiness to be expected 
from it diminish with advancing years, where by 
the contract marriage is only to take place at a 
remote time, the value of the marriage and the 
damages to be recovered for a breach of the 
promise would be less if the refusal were made 
when the time for marrying was accomplished; 
and that consequently an action ought not to be 
allowed till the time when the fulfilment of the 
pontract could have been claimed. We cannot 
concur in this view. We cannot but think that 
in estimatiuK the amount of injury, and the com- 
pensation to be made for it, the wasted years, if 
the contract were broken when the time for ma^ 
rying bad come and the impossibility of forming 
any other engagement during the intermediate 
time, should be taken into account and not 
merely the age of the parties and the then exist- 
ing value of the marriage. It appears, there- 
fore, manifest that it is better for both parties— 
for the party intending to break the contract as 
well as for the party wronged by the breach of it 
— that an expreas repudiation of the contract 
ahould be treated as a violation of it in all iu 
incidents, and give a right to the party wronged 
to bring an action at ouce and have the dtininges 
assessed at the earliest moment No one chh 
doubt that morally speaking a party who ha4 
determined to break off a matrimonial engsg^' 
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ment acts far more oommendably if be %t once 
gives DoCioe of his intention, than if be keeps 
that intention secret till ' the time for falfilling 
the promise is come. The reason is, that giving 
such notice at the earliest moment tends to miti- 
gate, while the delay in giving it necessarily 
aggravates the injury to the other party. It has 
been urged that there must be great difficulty in 
thus assessing damages prospectively ; bat this 
must always be more or less the case whenever 
the principle of Bochester y. Dt la Tour comes 
to be applied. It would equally exist where one 
of the parties by marrying another person gave 
rise to an immediate right of action. It cannot 
be said that the difficulty is by any means insu- 
perable, and the advantages resulting from the 
application of the principle of Hoeheater v. De la 
Tour are qaite sufficient to outweigh any incon- 
venience arising from the difficulty of assessing 
the damages. We are struck by the fact that 
the majority of the Court of Exchequer, while 
holding that the present action would not lie, 
expressed an opinion that the wrong done by the 
repudiation of a contract of marriage might be 
made the foundation of an action on the case, in 
irhich the facts should be set forth. But the 
eights and obligations of the parties arising here 
•c^ntirely out of contract, we are at a loss to see 
bow such an action coold be maintained. But 
be that as it may; as in such an action the 
4lamageB would have to be ascertained with 
reference to the same facts and the same con- 
eiderations as in an action brought on the contract, 
it seems to ns by far the simplest course — the 
oase being, as it seems i^ us for the reasons we 
have given, olearly within the decision in Hochts- 
ier V. De la Tour — to hold that the present action 
for breach of contract may be muintained, and 
that in it the plaintiff is entitled to recover 
damages in respect of the non fulfilment of the 
promiHe, as though* the death of the defendant's 
father — the event on which the fulfilment was to 
depend — had actaally occurred. We are there- 
fore of opinion that the judgment of the Court of 
Exchequer must be reversed. 



COBBESPONDENCB. 

Attorney and Client — Privileged eommuni' 

eationa. 

To THE EnrroRS or thb Canada Law Journal. 

Gentlemen, — I have carefully read over 
your observatioDS respecting priyileged coin- 
municatioDS between attorney and client in 
criminal matters, and you will excuse me for 
saying that I am not satisfied with them, and 
that they do not appear to bear upon this 
question at all So far as such communica- 
tions apply to matters of a civil nature, I 
-agree with you that they are privileged. But 
the question is very different when it has 
reference to transactions affecting the public, 
and which public policy requires should not 
be concealed. In other word^, such trans- 
actions are not privileged. The privilege 
'Which you appear to contend for, on behalt of 



attorney and client, does not extend to the 
members of any other calling or profession, 
and why, as a matter of abstract right, should 
it be granted exclusively to the members 
of the legal profession? The same argu- 
ments which you make use of in favour of the 
latter, might be used with greater force in 
reference to ministers of religion, because in 
the latter case a criminal might claim the 
right of unburdening his guilty conscience to 
his spiritual guide with a view, of spiritual 
advice, and reformation, while, in so far as 
members of the legal profession are concerned, 
such communications are solely made for the 
purpose of legal defence against a public 
demand for conviction and punishment. I do 
not think that the exercise of the privilege 
which you contend for, would be in any way 
advantageous, morally speaking, to the mem- 
bers of the legal profession, or that they ' 
should exclusively claim the privilege. Mem- 
bers of the legal profession are also members 
of society, and, as members of society, they 
cannot, by simply assuming their particular 
calling, divest themselves of their obligations 
to the public and claim thereby privileges 
which, upon considerations of public duty 
they ought not to possess. 

In Taylor on Evidence, 8rd ed., p. 762. 
** If from independent evidence it should 
clearly appear that the communication was 
made by the client for a criminal purpose, 
as for instance, if the attorney 'was questioned 
as to the most skilful mode of effecting a 
fraud, or committing any other indictable 
offence, it is submitted that, on the broad 
principles of penal justice, the attorney would 
be bound to disclose such guilty project. Nay, 
it may reasonably be doubted 'whether the 
existence of an illegal purpose will not also 
prevent the privilege from attaching, for it is 
as little the duty of a solicitor to advise his 
client to evade the law as it is to contrive a 
positive fraud." And in Note 2, same page, 
reference is m&de to several cases bearing 
upon the subject Also, same note, '*In 
Annesley y. Earl of AngUeea^ 17 How. St 
Tr. 1229, Serjt Tindall," in argument, lays 
down the rule thus : ** If the witness is em- 
ployed as an attorney in -any unlawful or 
wicked act, his duty to the public obliges him 
to disclose it No private obligations can dis- 
pense with tho universal one, which lies on 
every member of society, to discover every 
design which may be formed, contrary to the 
I laws of society, to destroy the public welfare. 
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For this reason, I apprehend, that if a secret, 
which is contrary to the public good, such as 
a design to commit treason, murder, or pet- 
' jury, comes to the knowledge of an attorney, 
even in a case wherein he is concerned, the 
obligation to the public must dispense with 
the private obligation to the client." Two of 
the learned judges, who tried that remarkable 
case, Bowes, C.B. and Mounteney, B., ex- 
pressed the same sentiments, p. 1240, 1248. 
Se^ also Gartside v. Outran^ 26 L. J. Ch. 
116, per Wood, V.C. 

In Greenleaf on Evidence, 11th ed., p. 882, 
note 3 : ** This general rule, privilege, is 
limited to communications having a lawful 
object, for if the purpose contemplated be a 
violation of law, it has been deemed not to 
be within the rule of privileged communica- 
tions, because it is not a solicitor's duty to 
contrive fraud, or to advise his client as to the 
means of evading the law." Ru$Bell v. Jach- 
ioiiy 15 Jur. 1117; Banh of Utiea t. Mer- 
$€reau, 3 Barb. Ch. R. 528. 

Other authorities might also be given, but 
I consider the above sufficiently establish my 
proposition. A. 



[Our correspondent asks why privilege 
should be granted to members of the legal 
profession, as a right, respecting commu- 
nications with their clients in criminal 
matters? Whole essays have been written 
upon this subject ; at present it is enough for 
us to reply in the language of Lord Brougham: 
** It is founded on a r^ard to the interests of 
justice which cannot be upholden, and to the 
administration of justice which cannot go on 
without the aid of men skilled in jurispru- 
dence, in the practice of the courts, and in 
those matters affecting rights and obligations 
which form the subject of all judicial proceed- 
ings. If the privilege did not exist at all, 
every one would be thrown upon his own 
legal resources; deprived of all professional 
assistance, a man would not venture to con- 
sult any skilful person, or would only dare to 
tell his counsellor half his case." Oreenottgh 
V. Oashiil, 1 M. & K. 103. A. cannot surely 
seriously argue for a return to the old law 
when prisoners were not allowed counsel — he 
cannot mean to contend that the Statute 
granting them this right was a mistake and 
should be repealed. What proposition of A.'s 
do his authorities establish ? That a counsel, 
after being retained by a person chtirged (fpr 
example) with murder, after having heard all 



the details of his story under the seal, of pro- 
fessional confidence, is forthwith to tender 
himself as a witness and convict his unhappy 
client? The language of Mr. Baron Moun- 
teney, in one of the cases A. cites, confute 
this: •* Whatever either is or by the party 
concerned can naturally be supposed neces- 
sary to be communicated to the attorney in 
order to the carrying on any suit or prosecu- 
tion in which he is retained, that the attorney 
shall inviolably keep secret" Anneiley v. 
AngUsea^ 15 St Tri. 1242. The question is 
not as to whether the retainer is or is not to 
be accepted, but one in which the professional 
relationship exists. Now, what is established 
by A.'s citations is just neither more nor less 
than what we adverted to in our former article : 
ante p. 75. We said, '* If the communication, 
is made not as between client and professional 
adviser, nor in the usual course of business; 
or for a fraudulent or ille^l purpose, then it 
is not protected." Now, it is not in the attor- 
ney's usual or proper course of business to 
concoct a fraud or give advice upon the way 
to evade the law, or to assist a man in contra- 
vening the law. In such cases the solicitor is 
viewed by the court as a co-conspirator, and 
no privilege attaches. See CAarZtonv. Coombi^ 
4 Giff 880. So in the case from the State 
Trials, one of the defendant's declarations to 
his attorney was, (speaking of the plaintifiE^) 
that ''he did not care if it cost him £10,000 
if he could get him (the plaintiff) hanged.'* 
The judges held that this was not such a com- 
munication as any man living could possibly 
suppose to be necessary for the carrying on 
of the prosecution in question. Therefore, ac- 
cording to Mounteney, B., the attorney was 
not only at liberty to disclose it, but it was 
his duty to make it known, as indicating an 
abominable endeavour to make away with a 
man's life. According to Dawson, B./ the 
client went beyond what was necessary, and 
entrusted the attorney with a secret, not as an 
attorney^ Imt aa an aeguaintanee^ so that the 
privilege did not attach. As we said before; 
the law is well settled on the subject, and may 
be found in any text book, as A.'s letter demon- 
strates. If, however, A. is not satittfied, and 
thinks that an attorney should be a competent 
witness in criminal trials against his own client 
upon a matter affecting the guilt charged, we 
advise him to get the point before the judges, 
by tendering himself on a suitable opportunity 
before, say, Chief Justice Hagarty qt Mr. 
Justice Gait J— Eds. L. J. 
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The oft asked question as to who is a trader 
was recently discussed in the Court of Com- 
mon Pleas, on an appeal from the judgment pf 
a County Court Judge, who held th%C an inn- 
keeper was not H trader withia the InsoWeat 
Act of 1869. 

The Act is defective in not defining the 
meaning of the word " Trader ;" and, in the 
absence of any statutory definition, the Court 
held that it had no power to give the Act a 
more extended meaning than its language 
would bttar in ordinary acceptation. It was 
therefore decided that innkeepers do not come 
within the provisions of the Act of 18C9, so 
far as taking any benefit therefrom as insol- 
vents is concerned. « 



We clip from the English Law Journal a 
paragraph relating to Nid Prius references, 
every word of which is applicable to our sys- 
tem, in the hope that some of our many legal 
members of Parliament may frame some fit- 
ting legislative remedy : 

** There is nodalDg incident to the proceedings 
of a cuurt of law more unBatisfactory than the 
process of referring a cause to arbitration at Nisi 
Prius, The witnesses have come from a distance, 
the attorneys are in attendance, the counsel have 
had their fees paid. Gradaally, however, ift the 
leading counsel for the plaintiff opens his case to 
the jury, the newspaper rises higher and higher 
before the judge's face, till at last his Lordship is 
entirely hidden from view — a sure sign that the 
ease will ultimately be referred, and the parties 
have to begin over again. Judges are in the 
habit of saying that they are JnstAces of a Snperter 
Court, and not public accountants, and therefore 
they will Qot try certain eases. But as the law 
now stands, if both parties to an action desire it 
to be tried in the ordinary way, a judge and jury 
often stand very much in the position of account- 
ants. Moreover, the evil is not simply the almost 
entire waste of the costly proceedings previous to 
the day of trial. The arbitrator appointed is 
probably a man with a hnndred other things to 
do, who gives the reference a day in one week 
and a couple of hours in the next, till, as the case 



08— Vol. VIII.] LOCAL COURTS' & MUNICIPAL GAZETTE. 



[July, 1873- 



drags on, the tmfortnnate litigant thinks the 
arbitrator, who delays his ease, rather more vex- 
ations than the judge who refused to try it. 
Sach a state of things surely calls for an amend- 
ment of the law." 



Here is the way Yankee juries treat a recal- 
citrant juryman. In Rockland County, N«Y., 
during the Supreme Court Circuit, a jury 
went out to determine upon a verdict After 
wrangling a whole day and failing to agree, 
thoy were discharged by the Court Subse- 
quently the following prayer for relief, signed 
by ten members of the jury, was solemnly 
preferred to the Court: "We the jurors in 
the above trial, hereby petition this honour. 

Able Court to order the name of out of 

the jury-box for the following reasons : In our 
opinion he is the most stubborn and contrary 
man that the Almighty ever made, and is not 
fit to sit as a juror in any case. He was never 
known to agree to any question of iftw With 
either judge or juror."-i-We have no doubt 
this persecuted citizen went home after the 
trial and told his wife that he had been strug- 
gling all day against eleven mule-beaded men 
•who would not listen to reason. 



COURTS OF APPEAL. 

The su^ect of appellate jurisdiction is one 
which is now attracting much attention, not 
only in England, but in the most important 
of her colonies. We print in another place 
the report of the Commissioners of Victoria, 
concerning the establishment of a Court of 
Appeal for Australasia. As to the Dominion, 
■we gave our readers some time ago the draft 
of the Supreme Court Bill; but difficulties 
have arisen in the establishment of the Court 
from the fact that Quebec pursues a system 
.of law ^different from that of the other Pro- 
vinces. This is precisely the same difficulty 
in kind, though less 19 degree^ which has long 
prevented the establishment in the mother 
country of a more satisfactory Court for 
colonial and other appeals than the Privy 
Council. 

The Judicial Committee of the Privy 
Council as a Court of ultimate appeal has 
long occupied a very anomalous position. Its 
•decisions, final and of supreme authority as 
regards the colonies, are yet not considered 
binding upon the superior courts of Great 
Britain and Ireland. Unlike the decisions of 
the House of Lords, as a Court of Appeal, 



which are authoritative declarations of the 
law to be followed in all Courts, not to be 
over-ruled by the House itself in subsequent 
appeals, not to be gotten rid of save by legisla- 
tive interference ; those of the Privy Council, 
while no doubt determining the particular 
case under appeal, are not necessarily to be 
(oUowed in other cases involving the same 
point for adjudication. 

That these observations may not seem exag- 
gerated, let a few cases be noted as confirma- 
tory of what has been advanced. Upon the 
construction of an Imperml Act of Parliament 
passed in 1861, giving the Admiralty jurisdic- 
tion in case of damage done to a ship, it was 
was held by the Privy Council that the term 
** damage" in the Act extended to a case of 
personal injury: The Beta, L. R. 2, P. C. 
447. The Court of Queen's Bench declined 
to follow this decision, and have held upon 
demurrer to a declaration in prohibition that 
the term did not include injury of such a 
a character : Smith v. Brown. L. R. 6 Q. B. 
729. So, on an earlier occasion, in The General 
Steam Navigation Company v. The Britith 
and Colonial Navigation Company^ L. R. 3, 
&ch. ^30, the majority of the Barons thought 
themselves not bound to follow a prior deci- 
sion of the Privy Council on a question of 
pilotage as reported in The Stettin : Brow and 
Lush, 199, 203; 31 L. J., P. D., and Ad. 208 
From this view Kelly, 0. B., dissented, on the 
ground that he did not feel himself at liberty 
to depart from the law laid down "by the 
overruling authority of the Judicial Committee 
of the Privy Council, which, being a decision 
of a Court of last resort," should be taken 
to govern. Again: when upon the highly 
important question, as to whether Colonial 
Legislative Assemblies had inherent power 
to punish by imprisonment for a contempt 
committed outside the House, the Privy 
Council at first, in 1836, affirmed the doctrine 
that there was such a~ power : Beattmont v. 
Barrett^ 1 Moo.^ P. C. 0. 59. But when, in 
1842, another appeal came up, presenting the 
same matter for adjudication, the same Court 
delivering judgment through the same Judge, 
Parke, B., disaffirmed the existence of any 
such constitutional power as a legal incident 
in Colonial Houses of Assembly : Kielly v. 
Canon, 4 Moo., P. C. a 63. This later 
opinion was adhered to when, for a third and 
last time, in 1858, the same question arose in 
Fenton y. Hamilton^ 11 Moo., P. C. 0. 347. 
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"T^ith this fluctuation of decision contrast 
the judicial position of the House of Lords a^ 
set forth in the language of Lord Campbell : 
*' Bj the constitution of the United Kingdom, 
the House of Lords is the Court of appeal in 
the last resort, and its decisions are authorita- 
tive and conclusive declarations of the existing 
state of the law, and are binding upon itself 
when sitting judicially, as much as upon all 
inferior tribunals." The Attorney General 
V. The Dean and Canons of Windsor, 8 Ho. 
of L., C. 391. See also the language of Lord 
Eldon in Fletcher v. Lord Sondes, 1 Bligh, 
N. R. 144, 249, on the same point, and per 
James, V. C, in Topham ▼. Portland, 88 
L. J. N. S.. Ch. 513. 

The SolieilQfs^ Journal maintains that the^e 
sre six points which are essential to the 
existence of a satisfactory Supreme Court of 
Appeal: It should be (1) single; (2) Ipaperial; 
(3) constant; (4) of weight corresponding to 
its authority ; (6) reasonably rapid in ac- 
tion ; and (6) not prohibitory in point of ex- 
pense. Without commenting upon all these 
points, we may say, as to the first, there is no 
doubt it is extremely desirable to do away 
with the distinctions which we have shown to 
exist between the decisions of the two present 
Courts of ultimate appeal The law as laid 
down by the one highest Court should be of 
validity for all purposes, in all Courts^ and at 
all times, till changed by statute. In no other 
way can certainty in the law be reached. By 
the second requisite is meant that the mem- 
bers of the Court should be drawn not only 
firom the English, but from the Scotch, Irish, 
and Colonial bench. In other words, that it 
should be in truth a representative court, where 
at least one of the judiciary body should be 
practically acquainted with each of the diflT- 
erent systems of law which obtain over the 
wide-spread dominions of England. Only in 
this way, it seems to us, can the fourth requi- 
site be secured; so that in learning and 
judicial experience, colonists may regard this 
tribunal as superior, not only in name, but in 
fact, to their own Provincial Courts. When Mr. 
Knapp first began, some thirty years ago, to 
report the decisions of the Privy Council, Sir 
John Leach, in his usual imperious style, 
refused to lend an ear to the new reports, at 
the same time acutely remarking that decisions 
regarding systems of jurisprudence of which 
the Court knew little or nothing, could never 
acquire authority ; and that it was a useless 



exposure of inevitable and incurable judicial 
incapacity to publish their judgments. These 
strictures are to a considerable extent well 
founded. The surest way to obviate them 
and others of a like kind, is to constitute the 
appellate court in manner as indicated ; 
thereby its moral weight shall be decisively 
greater than the Colonial and other Courts 
whose decisions it reviews. Apart from this 
great advantage, there is another which we 
need hardly elaborate. That is, the very strong 
bond of union which would be thus formed 
between the mother country and her colonies. 
It would be, we conceive, constitutionally 
impossible, as well as highly undesirable to 
do away with the right of appeal from the colo- 
nies to the Privy Council. Practically but 
few appeals go there from this Province, so ' 
strong, and, in many respects, so well consti- 
tuted is our own Provincial Court of Appeal. 
According to statistics laid before the Dominion 
Parliament, there were, between the years 
1869 and 1872, but two appeals from Ontario 
to the Privy Council. From the other Pro- 
vinces the figures stood thus : Nova Scotia, 
one ; New Brunswick, two ; Quebec, twenty- 
one. Yet though we of this Province are 
seldom before the Privy Council, we should 
not relish being deprived of the right to go 
there. While our confidence is great in the 
present constitution of the Judicial Committee, 
y«t a reformation such as has been mooted, 
and the infusion of a Colonial element into the 
appellate system, would afford us the highest 
satisfaction. In no more grateful way could 
our Colonial status be recognized than in the 
establishment of one great Imperial Court of 
pre-eminent jurisdiction and paramount autho- 
rity, elevation to the bench of which should 
be the highest goal of colonial forensic am- 
bition. 



Some interesting questions on criminal law 
will be found discussed in the case of Regina 
V. Mason, on page 107, post The notorious 
character who figures as the prisoner fortu- 
nately *Uook nothing by his motion." 
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POWBRS OF PROVINCIAL LEGISLATURES 

•\The British :North Ameriica Act, 1867," 
by 8. 92, [provides that " In each Province the 
legislature may exclusively make laws in 
relation to matters coming within the classes 
of subjects next hereinafter enumerated, that 
is to say" — ^and then enumerates pizteien 
classes, amongst which are — 

'* 8. Municipal institutions in the Province. 

**14. The administralion of justice in the 
Province, including the constitution, mainte- 
nance, and organization of Provincial Courts, 
ibiolh of civil and of criminal jurisdiction, and 
Including procedure in <;m\ matters in those 
Courts. 

"16. The imposition of punishriient by 
fine, penalty, or inaprisonment for enforcing 
any law of the Province made in delation to 
iany matter coming within any of the classes 
of subjects enumerated in this section. 

**16. Generally all matters of a merely 
local or private nature in the Province." 

By s. 91 it provides that "It shall be lawful 
for the Queen by and with the advice and 
consent of the Senate and House of Cbmnons, 
to make laws for the peace, order, and good 
government of Canada, in relation to all mat- 
ters not coming within the classes of subjects 
by this Act assigned exclusively to the Legis- 
latures of the Provinces; and for greater 
certainty, but not so as to restrict the gene- 
rality of the foregoing terms of this section, 
it is hereby declared th&t ^ {notioitTistanding 
anything in this Act), the exclusive legislative 
authority of the Parliament of Canada extends 
to all matters coming within the classes of 
subjects next hereinafter enumerated ; that is 
to say" — and then enumerates twenty -nine 
classes of subjects, amongst which is — s 

" 27. The Criminal Law, except the consti- 
tution of couKs of Crhninal Jurisdiction, but 
including the procedure in criminal matters." 

And the section closes in the follon^ing 
words : " And any matter coming withip any 
of the classes of subjects enumerated in this 
section, shall not be deemed to cotne within 
the elass of matters *of a local or private 
nature, comprised m the enumerlttion of the 
classes of subjects by this Act assigned exclu- 
sively to the Legislatures of the Provinces." 

A vast difference between the powers 
granted to the Federal Parliament and those 
bestowed on the Provincial Legislatures, is 
apparent to any one carefully studying the 
sections in question. 

To the Federal Parliament belongs the right 
of making laws, not only upon all classes of 
subjects enumerated in s. 91, but also upon 
all classes of subjects not enumerated in s. 92. 
To the Provincial Legislatures is allotted the 
right of making laws in relation to matters 
coming within the classes of subjects enume- 
rated in s. 92 alone. But that right is further 
restricted by s. 91, which in effect provides 
that if there bo any clAshing, or conflict, 



between the classes of suHects allotted to the 
Federal Parliament and those allotted to the 
Provincial Legislatures, the matter, with 
respect to which such clashing or t^onflict 
arises, shall be deemed to come ezCtuKively 
within the Jurisdiction of the Federal Parlia- 
ment 

The authority, then, of the Federal Parlia- 
ment, 80 far as the tVovincial Legislatures are 
concerned, is supreme, save with "respect io 
the classes of subjects enumerated in s. 9S, 
over which the Provincial Legislatures have, 
to a certain extent, exclusive powers to legis- 
Idte. But when a matter is presented for 
legislation which falls within a class of sub- 
jects enumerated in s. 91, and at the same 
time comes within a dass of subjects enume- 
rated in s. 92, such matter belongs exclusively 
to the Jurisdicti6n of the Federal Parliament 

The powers of the Provincial Legislatures 
'are sharply defined by the Act creating the 
constitutions of the Province. 

The powers of. the Federal Parliament on 
the contrary, are general, embracing all sub- 
jects save those specially con6ded to the 
Provincial Legislatures ; so that all powers of 
•Government granted by the B. N. A. Act, 
1867, save those exclusively allotted to the 
provincial Legislatures, which do not clash 
with those specially granted by s. 91, vest in 
the Parliament of Canada. 
. One of the consequences resulting from the 
distribution of legislative powers between the 
Federal Parliament and the Provincial Legis- 
latures is, that all persons occupying judicial 
positions throughout the Dominion, naay, at 
any moment, in suits or proceedings tiefore 
them, be obliged to pronounce upon the con- 
stitutionality of Federal or Provincial Statutes. 
In such case the duty of such persons is 
clear ; if a Federal Statute is unconstitu- 
tional, to disregard it; and to act in like 
manner where a Pn»vincial Act is ultra vir^s. 
A Supreme Court vested with authority to 
pass in review all Acts whether Federal or 
Local, and to declare an Act of iPariiament or 
of a Legislature constitutional or unconstita- 
tional, as the case may be, is an ^absolute 
necessity of a Federation such as the Dominion 
of Canada. Its non-creation vests in Justices 
of the Peace and Comniissioners for the trial 
of small causes, the powers which should 
«lone be vested in such Supreme Court, and 
confides to th^ most ignorant, powers which 
should be entrusted solely to the most erudite 
of Judicial officers. If this state of things is 
allowed to continue, the greatest confusion 
will prevail, and it is the duty of the itnperial 
Parliament immediately to provide for the 
constitution, maintenance, and organization of 
a Court possessing the power of deciding in 
favour of or against the constitutionality of 
Acts of Parliament and of Provincial Liegk- 
latures. 

A constitutional questioB, fraught with 
grave consequences to municipal corporations, 
was lately raised in the Province of Quebec, 
a ider the following circumstances : 
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The Legislature of the Province of Quebec, 
by 32 Via c. 70, 8. 17, proTided as follows : 
*' In addition to the powers already accorded 
to the Council oT the City of Montreal, in and 
by its Acts of incorporation, and the several 
acts of amendment thereof, to enforce the 
observance of the by-laws of the said Council, 
made under and by virtue of the Acts fbr the 
purposes in the said acts expressed, ft shall 
be lawful for the said Council to impose in 
and by such by>laws a fine not exceeding 
twenty dollars and costs of prosecution, to be 
forthwith leviable on the goods and chattels of 
the defendant, or to enact that in default of 
immediate payment of the said fine and costs, 
the defendant may be imprisoned in the com- 
mon gaol for a period not exceeding two 
months, the sai4 imprisonment to cease upon 
payment of the said fine and costs, or to 
impose the said fine and costs in addition to 
the said imprisonment" 

Sec. 19 of the same Act provides that ** the 
five preceding sections, and section fourteen 
and fifteen of the thirty-first Victoria, chapter 
thirty- seven, shall not be deemed to apply to 
any matter of criminal procedure before the 
said Recorder's Court.'' 

Previous to the passing of the 82 Vic c. 70 
(Quebec) the City Council of Montreal had 
passed a by-law, chap. 17 (Glackmeyer, p. 
306), whereof s. 8 was in the following words : 
"EvAy description of gaming and all playing 
of cards, dice, or other games of chance, with 
betting, and all cock fighting and dog fighting, 
are hereby prohibited and forbidden in any 
hotel, restaurant, inn or shop, either licensed 
or unlicensed, in this said city ; and any per- 
son found guilty of gaming or playing at 
cards or any other game of chance, with 
betting, in any hotel, restaurant, inn or shop, 
either licensed or unlicensed, in this said City, 
shall be subject to the penalty hereinafter 
provided." 

S. 9 -of the same by-law provided that " any 
person who shall offend against any of the 
provisions of this by-law shall, for each 
offence incur a penalty not exceeding twenty 
dollars, and be liable to an imprisonment not 
exceeding thirty days, and a like fine and 
imprisonment for everv forty-eight hours that 
such person shall conttnue in violation of this 
by-law.** 

So far as the provisions of the said by-law 
against gaming were ceni*.erned, the City 
Council derived its authority from 28 Vic., 
c 72, s. 10, § 1. which provided as follows: 
'Mt shall be lawful for the said Council at any 
meeting or meetings of the said Council com- 
posed of not less than two-thirds of the 
members thereof, to make by-laws which 
shall be binding on all persons for " (amongst 
others) ^Hhe following purposes ... to 
restrain and prohibit all descriptions of gaming 
in the said city, and all playing of cards, dice, 
or other games of chance, with or without 
betting, in any hotel restaurant, tavern, inn or 
shop, either licensed or unlicensed, in the 
8ud city ;" and by the 18th section of the 



last mentioned Act, it was provided: **And 
by any such by-law, for any of the purposes 
aforesaid the said Council may impose such 
fines, not exceeding twenty dollars, or such 
imprisonment, not exceeding thirty days, or 
both, as they may deem necessary for enforc- 
ing the same." 

On the 18th March, 1870, the City Council 
of Montreal, acting as was supposed under 
the fcuthority of 83 Vict, c. 70, s. 17, re- 
enacts all the sections of by-law diap. 17, 
with the exception of s. 9, in lieu of which it 
was provided as follows : J'Any person offend- 
ing against any of the provisions of this 
by-law shall be liable to a fine not exceeding 
twenty dollars and cost of prosecution, and to 
an imprisonment not exceeding two months 
for each offence." (By-law 36, Glackmeyer, 
App. p. 188.) 

Under by-law 86, a person was convicted of 
playing cards with betting in an hotel in the 
city of Montreal, and was oondemne4 to pay 
$20 fine and costs, and to be imprisoned in 
the common gaol for two months. 

The by-law and conviction was referred to 
solely as illustrations of the working of 82 
Vic. c. 80 s. 17, and it is proposed to inquire 
whether the said section is not ultra vires of 
the Legislature of Quebec. 

The arguments made use of in favour of the 
constitutionality of the section in question are 
to the foUowini; effect : 

Under the British North America Act, 1867, 
8. 92, the Provincial Legislatures have the ex- 
clusive right of making laws in relation to mat- 
ters coming within certain classes of subjects 
therein enumerated, amongst which classes^ 
figure *' 8. Municipal Institutions in the Pro- 
vince." Consequently the Quebec Legislature 
had a right to legislate in relation to all matters 
relating, or essential, to the corporation of 
Montreal. Having the power to legislate in 
relation to municipal institutions exclusively, 
it necessarly follows that the Provincial Leg- 
islature have the power of granting to such 
municipal institutions the right of making by- 
laws, and as n-ithout the power of enforcing 
obedience to their provisions such by-laws 
would be but waste paper, it must be taken 
for granted that the power, formerly exercised 
by the Province of Canada, of delegating a 
right to municipal institutions of passing by- 
laws and of enforcing obedience to such by- 
laws, by therein imposing punishment on 
offenders against their provisions, is under s. 
02, § 8, vested in the Provincial Legislature 
of Quebec. Further that there really is no 
conflict with the exclusive power possessed 
by the Federal Parliament over the Criminal 
Law and Procedure in Criminal matters, as 
the offence charged, to wit, playing cards with 
betting, is not an offence under the Criminal 
Law, but is merely an act prohibited under 
what may be called police regulations, which 
form no part or portion of the Criminal Law 
of the Dominion. 

Apparently there is a good deal of force in 
the line of lirgument adopted in defence of the 
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section of the statute attacked, but it is not 
the less true that its yalidity rests entirely 
upon the meaning to be attached to, and the 
extent of the words "The Criminal Law, 
except the constitution of Courts of Criminal 
jurisdiction, but including the Procedure in 
criminal matters," occurring in s. 91, § 27 of 
The British North American Act, 1867. 

It becomes necessary, therefore, in the first 
place to establish the meaning of the words 
"The Criminal Law,'* and "The Procedure 
in criminal matters.'* 

No difficulty can be experienced in arriving 
at the conclusion that the Criminal Law is 
that portion of the law relating to crimes. 
Consequently the investigation becomes nar- 
rowed down into an inquiry as to what is a 
crime ? 

It would almost seem as if the Legislature 
of Quebec were of opinion that the Orimfnal 
Law does not apply to any minor non-indict- 
able offence — that in fact all offences punish- 
able solely on summary conviction do not fall 
within the domain of Criminal Law, and are 
not recognized as crimes. 

According to the definition of Blackstone, 
" A crime or misdemeanor is an act committed 
or omitted, in violation of public law. This 
general definition comprehends both crimes 
and misdemeanors ; which, properly speaking, 
are merely synonymous terras; though, in 
common usage, the word "crimes*' is made 
to <lenote such offences as are of a deeper and 
more atrocious dye ; while smaller faults, and 
omissions of less consequence, are comprised 
under the gentler name of misdemeanors 
only.'** 

Mr. Sergeant Stephens in his Commentaries 
gives the following definition: "A crime is 
the violation of a right, when considered in 
reference to the evil tendency of such yioUtion 
as regards the community at large.'*t 

Mr. Justice Littledale in Ifann v. Owen^ 9 
B. & C. 602, thus expressed himself: "The 
proper definition of the word 'crime* is an 
offence for which the law awards punishment.** 

In the case of Hearne v. Oarton^ 2 E. & E. 
64, it was held that the provision of the Great 
Western Railway Act, 6 & 6 W. 4 c. 107, 
enacting "that every person who shall send 
or cause to be sent by the said railway any 
vitriol, or other goods of a dangerous quality, 
shall distinctly mark or state the nature of 
such goods on the outside of the package, or 
give notice in writing to the servant of the 
Company with whom the dame are left, at the 
time of sending, on pain of forfeiting £10 for 
every default, or being imprisoned,** made 
such sending of dangerous goods without 
notice a criminal offence — and Mr. Justice 
Crompton there said (p. 76) : " I do not think 
that the act is merely for the protection of the 
railway ; it is also for the protection of the 
public; and it makes the sending a crime, not 
merely in form, but in reality, by affixing a 
punishment to it.** 

♦ BL Com. p. 6, (ed. 1769.) 
t Stephen's Com. p. 77. 



In thecaseof i^^tom^y General v. RadUff^ 
10 Ex. 84, which was an information in the 
Exchequer to recover penalties for smuggling 
tobacco, the* whole question turned upon the 
point whether such information was a crimi- 
nal proceeding, and the Court, composed of 
Pollock, C.B., Parke, Piatt an^Martin, BB., 
was equally divided. Pollock, C.B., and Parke, 
B., being of opinion that it was a criminal pro- 
ceeding, and Piatt and Martin, BB. considering 
it a civil matter. Parke, B. made use of the 
following expressions: "Next, is this a crimi- 
nal proceeding by which the defendant is 
charged with the commission of an offence 
punishable by summary conviction? As to 
its being a criminal proceeding : an informa- 
tion by the Attorney General for an offence 
against the revenue laws is a criminal pro- 
ceeding — it is a proceeding instituted by the 
Crown for the punishment of a crime — for it 
is a crime and an injury to the public to dis- 
obey stfitute revenue law; and accordingly 
the old form of proclamation, made before the 
trial of information for such offences, styles 
these offences misdemeanors.'* 

Pollock, C.B. said : " In the first place I am 
of opinion that the proceeding in this Court 
to recover penalties on an information filed 
by him on behalf of the Crown, is a criminal 
proceeding. . . i . The only remaining 
question then is — is it a criminal offence ? I 
should be sorry if I could bring myself to 
entertain any doubt about it I think it is a 
very grave offence against the public. I can- 
not distinguish, either in morals or law, be- 
tween chejiting the state and cheating a pri- 
vate individual I am of opinion, 

therefore, that it is a criminal offence. It is 
very true that it is not punishable in the ordi- 
nary way by indictment ; but it is punishable 
by fine, and the fine may be imposed on sum- 
mary conviction. Therefore, this being, in 
my judgment, an offence punishable on sum- 
mary conviction, and the question arising in 
a criminal proceeding, I am of opinion that 
the defendant was not a competent witness, 
and was properly rejected.'* 

Piatt, B., though of opinion that the pro- 
ceeding by information in the Exchequer was 
not a criminal proceeding, put the following 
question : " What then is a * civil proceeding* 
as contradistinguished from a * criminal pro- 
ceeding?* It seems to me that the true test 
is this, if the subject matter be of a personal 
character, that is, if either money or goods 
are sought to be recovered by means of the 
proceeding — that is a civil proceeding; but, if 
the proceeding is one which may affect the 
defendant at once, by the imprisonment of 
his body in the event of a verdict of guilty, so 
that he is liable as a public offender — that I 
consider a criminal information. 

In the case of Bancroft v. Mitchelly L. 2 
R. Q. B. 549, a bankrupt who had obtained 
an order of protection under s. 112 of 12 & 13 
Vict, c 106, was arrested on a warrant of 
commitment for not obeying an order made 
on him under 48 Eliz. c. 2, s. 6, fat payment 
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of a weekly sum to the guardians of a union 
for the support of his mother : —and it was 
held that the process under which the plain- 
tiff was arrested was of a criminal nature and 
not for a deht; and that he was, therefore, 
not protected from arrest under s. 113 of 12 
and 13 Vic, c. 106. 

Blackburn J. (at p. 555 of the report), said: 
'^ The question remains, what is the nature of 
the process under which the plaintiff was 
arrested ? What is it that the plaintiff has 
done or omitted to do ? He is the son of a 
woman who is chargeable to the parish, and 
he is of suflBcient ability to support her. 
By statute 43 Eliz., c. 2, s. 7, it is enacted 
that the children of every poor person not 
being able to work, being of sufficient ability, 
shall, at their own charge, relieve and main- 
tain every such poor pA*son, in that manner 
and according to that rate, as by the justices 
shall be assessed, upon pain that every one of 
them shall forfeit 20s. for every month which 
they shall fail therein. It was as a punish- 
ment for the disobedience of an order made 
under this section that the plaintiff was 
arrested. . . . The statute makes what 
was a duty of imperfect obligation a positive 

duty The offence here is that 

the plaintiff being of ability would not sup- 
port his impotent relative — that is a duty the 
n^lect of which though only morally wrong 
before the statute, is made a crime by the 
statute." 

In the same case (at p. 556) Mr. Justice 
Mellor said : *'But I have come to the con- 
clusion that the duty of a son to support his 
nother, having been originally moral only, 
was made a positive duty by the statute which 
requires that in the event of the son neglect- 
ing that duty, he shall pay such sum as the 
justices shall order, and then the ultimate 
enforcement of that duty is carried by fixing 
a penalty, and in the event of the non pay- 
ment of that penalty, a punishment of not 
more than three months' imprisonment is im- 
posed. That is in the nature of a punishment 
for a criminal offence." 

In Ex parte Graves in re Prince, L. R. 3 Ch. 
Ap. 642, where a debtor was convicted under 
the 6th section of the Copyright Act (25 & 26 
Vic. c 68), for violations of copyright in en- 
gravings, and sentenced to pay a fine to the 
proprietor of the copyright^ and in default 
was imprisoned, and after his conviction ex- 
ecuted a deed of composition with his credi- 
tors, it was held by the present Lord Chan- 
cellor, Lord Hatherley, then Sir W. Page 
Wood, L.J., and Sir C. J. Selwyn, L.J., that 
the process under which the debtor was 
arrested was of a criminal nature, and not for 
a debt, and that he was not entitled to a dis- 
charge. Lord Hatherley (at pp. 644, 645) 
said : "The case of Bancroft v. Mitchell has 
thrown great light on the construction of the 
provisions of the sections referred to. The 
Copi/right Act clearly makes that which the 
debtor has done an offence against the law. 
... . . The scope of the statute through- 



out is to make the act done an offence ; the 
penalty is to be paid to the person injured, 
but it is not to be the measure of the damages 
which he may recover, for he may bring his 
action and recover damages independently of 

the penalty I think, therefore, 

that the arguments that the debtor escapes 
by paying money, and therefore the imprison- 
ment is only a process to enforce a payment 
of, money, is answered by Mr. Justice Black- 
burn's judgment" 

Sir 0. J. Selwyn, L.J. (at page 645) said,' 
after referring with approval to Mr. Justice 
Mellor's opinion in Bancroft v. Mitchell; 
** Whether we fakfe the letter or the spirit of 
the. Act, the result is the same. If we look 
at the letter, the words used are " penalty" 
and *•' conviction," all pointing to a criminal 
offence If we look to the spirit of the Act, 
we find certain acts prohibited and treated as 
offences and certain penalties imposed, and in 
addition to the penalty, the prosecutor may 
recover damages by action." 

. In the 5th edition of Paley's Law and Prac- 
tice of Summary Convictions, edited by H. T. 
J. Macnamara, Esq., Recorder of Reading, at 
pp. 112, 113, the question of what is a "crim- 
inal proceeding" is treated in the following 
manner: *'The question, therefore, what is a 
* criminal proceeding' as the subject of sum- 
mary conviction, depends on the manner in 
which the legislature have treated the cause 
of complaint, and for this purpose the scope 
and object of the statute, as well as the lan- 
guage of its particular enactments, should be 
considered. It may be, as a general rule, 
that every proceeding before a magistrate, 
where he has power to convict in contradis- 
tinction to his power of making an order, is a 
criminal proceeding, whether the magistrate 
be authorized, in the first instance, to direct 
payment of a sum of money as a penalty, or 
at once to adjudge the defendant to be im- 
prisoned ; and it must be borne in mind that 
where a statute orders, enjoins, or prohibits 
an Act, every disobedience is punishable at 
common law by indictment; in such cases 
the addition of a penalty, to be recovered by 
summary conviction, can hardly prevent the 
proceeding in respect of the offence from being 
a criminal one." 

T. W. Saunders, Esq., Recorder of Dart- 
mouth, in his work on the Practice of Magis- 
trates' Courts, p. 68, (2nd ed.) thus expresses 
himself: ** Except, therefore, in criminal pro- 
ceedings, which include an offence punishable 
on summary conviction, the parties and their 
husbands or wives (as the case may be) are 
eligible as witnesses on either side, and even 
in criminal cases the disqualification only ap- 
plies to the defendant." 

J. F. Stephen, Esq., Recorder of Newark on 
Trent, in his work entitled "A General View 
of the Criminal law of England," says : " A 
law is a command enjoining a course of con- 
duct; a command is an intimation from a 
stronger to a weaker rational being that if the 
weaker does or forbears to do some specified 
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thing, the stronger will injure or hurt him. 
A crime is an act of disobedience to a law, 
forbidden under pain of punishment*' (p. 8). 
*^The definition of crimes may therefore be 
conveniently restricted to acts forbidden by 
the law under pain of punishment This defi- 
nition, however, requires further explanation ; 
for what, it may be asked, is a punishment? 
Every command involves a sanction, and thus 
every law forbids every act which it forbids at 
all, under pain of punishment This makes 
it necessary to give a definition of punish- 
ments as distinguished from sanctions. 

**■ The sanctions of all laws of every kind 
will be found to fall under two great heads ;. 
those who disobey them may forced to in- 
demnify a third person either by damages or 
by specific performance, or they may them- 
selves be subjected to some sufferings. In 
each case the legislator enforces his commands 
by sanctions, but in the first case the sanction 
is imposed entirely for the sake of the injured 
party. Its enforcement is in his discretion 
and for his advantage. In the second, the 
sanction consists in suffering imposed on the 
person disobeying. It is imposed for public 
purposes, and has no direct reference to the 
interests of the person injured by the act 
punished. Punishments are thus sanctions, 
they are sanctions imposed for the public, and 
at the discretion and by the direction of those 

who represent the public (p. 4) 

The result of the cases appears to be thi|t the 
infiiction of punishment in the sense of the 
word just given is the true test Tjy which 
criminal are distinguished from civil proceed- 
ings, and that the moral nature of the act has 
nothing to do wiih the question'* (p. 5). It is 
Sufficient in this place to observe that they 
illustrate the general proposition that the pro- 
vince of criminal law must not be supposed to 
be restricted to those acts which popular lan- 
guage would describe as crimes, but that it 
extends to every act, no matter what its moral 
quality may be, which the law has forbidden, 
and to which it has affixed a punishment" 
(p. 7). 

It may, perhaps, be as well here to give an 
extract from Le Sellyer's Traite de la Grim- 
inaliUy showing what constitutes in France 
the " crime" of the English Law. " La crim- 
inality c'est la qualite de certains actes les 
rendant passibles de Tapplication d'une loi 
penale. Ces actes sont compris sous I'expres- 
sion generale dHn/ractmis. . . . Nous 
donnerons de Tinfraction, la d^finitio.n que 
donnait du delit le code de brumaire en 
ajoutant copendant un caractere oublie par ce 
code, a savoir qu'il n'y a de delit oii d'infi ac- 
tion que dans less actes ou omissions punia 
par la loi. . . . Nous dirons done que 
rinfraction est toute action toute omission 
contraire aux lois qui ont pour objet le maiii- 
tien de Tordre social et la tranquillite publique 
et qui est punie par la loi."* (Nos. 2 and 3.) 

To define is always difficult, and it is easy 
tb perceive that the answer to the question, 
what is a crime ? is necessarily a definition. 



From the foregoing citations, however, it is 
submitted that the definition of a crime as 
**an act or omission forbidden by the law 
' under pain of punishment," is strictly correct; 
but in order thoroughly to understand it, the 
•word ** punishment" must also be defined. 

The task in this case is hardly less difficult 
than in that of ** crime," but "punishment,"' 
it is submitted, may be declared to be *^ suf- 
fering in property or person imposed by^the 
law (in the interests and name of society), oa 
those who violate the law. 

The imposition of punishment, then, appears 
to be the true test by which criminal are dis- 
tinguished from civil proceedings, and punish- 
ment stamps the act or omission/ to which it 
is affixed as a crime. 

But it has already t. been shewn that the 
Criminal Law is that portion of the law relat- 
ing to crimes ; therefore that portion of the 
law relating to acts or omissions forbidden 
under pain of punishment, forms part of the 
Criminal Law, and all laws regulating pro- 
ceedings to be adopted to apply such punish- 
ments to offenders are laws rcjgulating pro- 
cedure in criminal matters, aiid also form 
part of the Criminal Law. 

It is clear, therefore, that by the 82 Vict, a 
70 s. 17, the Legislature of Quebec usurped 
authority over the Criminal Law (not within 
the limits granted to them by s. 92 of ** The 
B N. A. Act, 1867") and its authorization of 
the Council of the City of Montreal to pass 
by-laws inflicting punishment on certain of- 
fenders against the provisions of those by-laws, 
was invalid null and of no effect 

Moreover, a Provincial Legislature has but 
the right of imposing punishment by fine, 
penalty or imprisonment for enforcing any 
law of the Province, made in relation to any 
matter coming within any of the classes of 
subjects enumerated in s. 92. It cannot, 
therefore, impose punishment for any offence 
which is not-an infraction of some of its own 
laws, made in relation to some matter coming 
within a class of subjects enumerated in s. 92. 
It cannot impose punishment by fine and im- 
prisonment for the same offence. It cannot 
regulate the proceedings by which such pun- 
isOment shall be applied to offenders (other- 
wise called the Procedure). 

The Parliament of the Province of Canada 
possessed full power over the Crfminal Law 
and had also full power over Municipal Insti- 
tutions, so that the grant to the Corporation 
of Montreal of a limited power to award pun- 
ishment for violation of its By-laws, was 
strictly within the powers of that Parliament, 
and such delegation was valid. But how can 
it be pretended that Provincial Legislatures 
have the right of delegating to Municipal In- 
stitutions greater legislative powers than they 
possess themselves ? How can it be pretended 
that when Provincial Legislatures have but the 
right of punishing infractions of their oton 
law8 by fine, penalty or imprisonment, they 

* See also Parker v. Green, 2 B. dc & 299 ; CatkU v. 
Ireaon, E. B. & £. 91 ; 2 Austin (ed. 1869) 1101. 
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haye power to Test in municipal institutions 
the right of punishing infractions of t?ieir by- 
laws by fine, penalty: (a^nd imprisonmeni? 

The true rule to follow, it is submitted, 
with respect to the legislative jurisdictioir of 
I^oyindal Legislatures, is to confine it strictly 
to the subjects expressly allotted to them, 
and in all cases where there is the slightest 
conflict between the local and federal legisla- 
tiye jurisdiction as to the right to legislate 
upon any matter, to place it amongst the 
subjects falling within the powers of the 
Dominion Parliament 

So far as Procedure in criminal matters is 
concerned, Provincial Parliaments have no 
right to legislate, even upon the procedure to 
be followed in order to secure the punishment 
of persons guilty of infraction of their own 
laws. It is perfectly true that Provincial 
Legislatures have the right of creating certain 
crimes under s. 02, § 15, by imposing punish- 
ment for enforcing observance of their laws ; 
but having so created the crime, their powers 
with respect to it, save in one particular, 
appear to end ; it then becomes a portion of 
the Criminal Law, over, which the Federal 
Parliament has jurisdiction, and the Federal 
law of criminal procedure governs all the 
proceedings to be taken against the offender, 
the Provincial Legislature having, however, 
the exclusive right of repealing the Act by 
which such crime was created, and thereby 
removing it from the calendar of crimes. 

It may be here remarked that it is exceed- 
ingly doubtful if Provincial Legislatures can 
appoint the mode in which a person accused 
of a crime created by a local Act can be tried. 
It would seem as if in the Federal Parliament 
alone was vested the power of providing that 
certain offenders should be tried summarily, 
consequently, as the law of procedure exists 
at the present moment, all persons charged 
with offences created by Provincial Legisla- 
tures must be tried before a jury. The only 
mode in which this inconvenience can be 
remedied is by Act of the Fedora! Parliament, 
providibg that in all cases, wherein the pun- 
ishment for an offence imposed by any Act 
does not exceed a certain sum, or a specified 
term of imprisonment, the offender shall be 
tried summarily. 

In conclusion, it is submitted that by ^* The 
British North America Act, 1867,**" it was 
intended to place the Criminal Law and the 
administration of justice in criminal matters 
amongst the exclusive powers of the Federal 
Parliament — that but two exceptions to the 
g;eneral rule therein laid dovrn are made, one 
by s. 91, sec. 27 and s. 92, sec 14, by which 
the const! tulion, maintenance, and organiza- 
tion of Provincial Courts of criminal jurisdic- 
tion are placed amongst the exclusive powers 
of Provincial Legislatures ; the other by s. 92, 
sed 15, by which in each Province the Legis- 
lature may exclusively make laws imposing 
punishment by fine, penalty or imprisonment, 
for enforcing any law of the Province made in 



relation to any matter coming within any of 
the classes of subjects enumerated in s. 92* 

Evidently the intention of the British Par- 
liament was to provide for the uniformity of 
the Criminal Law throughout the Dominion— 
to avoid the inconvenience of having one: 
system of procedure governing Federal crimes, 
and . another system governing Provincial 
crimes. 

The delicious pot pourri which might bo 
Bxpected if Provincial Legislatures had un- 
limited power to meddle with Criminal Proce- 
dure is apparent from 84 Vic: c 2, s. 171 
(Quebec], which is in the following wordsb: 

^^ In prosecutions for the sale or barter of 
' intoxicating liquor of any kind, without, the 
license therefor by law required, or contrary 
to the true intent and meaning of the law in 
that behalf, it shall not be necessary that any 
witness should depose directly to the precise 
description of the liquor sold, or bartered, or 
the precise consideration therefor,, or to the 
fact of the sale or barter having taken place 
with his participation, or to his personal and 
certain knowledge, but the justices trying the 
same, so soon as it may appear to them that 
the circumstances in evidence su^ciently 
-establish the infraction of the law complained 
of, shall put the defendant on his defence, and 
in default of his rebuttal of such evidence, 
ahall convict him accordingly." 

It is to be remembered that penalties to » 
very large amount may be inflicted under 84 
, Vic. c. 2, and that in default of immediate 
payment, it is therein provided that^ at the 
option of the prosecutor, the defendant may 
be imprisoned for a period of not less than 
two, and not exceeding six months, so that 
there can be no doubt that all acts therein 
prohibited under pain of punishnolent, are 
crimes, created by the legislature- of Quebec 
,under and by virtue of s. 92, § 15 of "The 
British North America Act, 1867." But 
whence did the Quebec Legislature draw 
authority to amend and alter the law of 
procedure in criminal matters as is attempted 
by 34 Vic. c. 2, ss. 148—199 ? 

It is submitted that all the sections of that 
Act, having reference to procedure are null, 
void, and df no effect, having been passed in 
violation of the provisions of "The British 
North America Act, 1867."— Wm. H. Kerr. 
— La Revue Critique, 



Deceased Wife's Sister Bill. — Pn reply 
to Mr. Eykyn, Mr. Qladstone said that the 
Government could hold oat no expectation 
that they would make themselves responsible 
for the passing of this Bill during the present 
session. It was true that the larger number 
of the members of the Government had given 
to the Bill all the support in their power, but 
there was a considerable division of opinion 
with respect to it, which did not at all run in 
accordance with the oL visions of parties in the 
House, and the Bill had never been treated as 
a Government Bill — Law Timei, 
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MAGISTRATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEAD- 
ING CASES. 

MosTOAGv OF Tolls. 

A Harbour and Road Joint Stock Company, 
by ita charter (16 Vic. ch. 141), had power to 
levy tolls on goods landed or shipped within 
certain prescribed limits; anfd the harbour, 
roads, wharves, and all the real estate, were to 
be vested in the company and their successors 
forever. The company, finding it necessary 
to mortgage the harbour, tolls, Ac, did so 
under authority of their charter, and the 
mortgagee foreck>sed the security, entered into 
possession, and leased to plaintiff, who sued 
defendant, owner of a wharf within the statut- 
able limits of the harbour, for tolls on goods 
shipped or landed on defendants' wharf: Held, 
That plaintiff could sue only in the corporate 
name, and a non-suit was therefore directed. — 
Whiteside v. BeHeliamber, 12 C. P. 241. 

SIMPLE CONTRACTS & AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEAD- 

ING CASES. 

ISth Elizabeth. 

A conveyance executed by a debtor in satis- 
faction of or security for a debt, if intended to 
operate between the parties, is yallcf, though 
obtained in order to gain priority to an ex- 
pected claim of the Crown under a recognizance. 

A debtor conveyed lands to his father and 
brother-in-law respectively, which they claimed 
to be bona fide, and fbr a valuable considers^ 
tion ; on a bill by a creditor thjs Court was not 
entirely satisfied with the account which was 
given of the transaction with the father, and 
had serious doubts in regard to the transaction 
with the son ; but being of opinion that the evi- 
dence was insufficient to prove the account of 
the transactions on the defendants' part to be 
false, sustained both conveyances, — Attorney' 
. General v. Harmer, 1(J Chan. Rep. 533. 

DOMIOILB. 

1. A French subject took up his sole place of 
abode and business in England, where he 
lived thirty years, making occasional* visits to 
France. He married and intended to end his 
days there, but refused to be naturalized, as 
he was a Frenchman, and might return to reside 
in France. Held, that his domicile was f!ng- 
lish. — Brunei v. Brunei^ L. R. 12 Eq. 298. 

2. To effect a change of domicile it is suffi- 
cient that there is intention of settling in the 
new locality, and of making a principal or sole 



and permanent home there, and no intention to 
change civil stains is necessary, — Douglas v« 
Douglas, L. B. 12 Eq. 617. 

Easbmbxt. 

Under 2 and 3 Will. 4, o. 71, a landlord gains 
no ea^ment or right whatever until twenty 
years of adverse possession have elapsed. 
Therefore a tenant of a house which has en- 
joyed access of light and air over adjoining 
land, for fourteen years, may take such land, 
and thereby uniting possession, prevent his 
landlord gaining an easement. A tenant in 
possession may refuse to allow his landlord to 
arrest the growing right of a neighbor to an 
easement. If enjoyment of light and air con- 
tinue as above for fourteen years, and then is 
suspended by unity of possession of the domi- 
nant and servient estates, and after such unity 
is severed the enjoyment is continued six years 
more, an easement is gained. — Ladyman v. 
Grave, L. R. 6 Ch. 768, 

Evidence. 

A, testator appointed his son, Forster Charter, 
as his executor. He had two sons, William 
Forster Charter and Charles Charter: Hdd, 
that inasmuch as if a man has several Christian 
names they are together but one name, the tes- 
tator had not sufficiently described either of 
his sons, and evidence showing the testator in- 
tended to appoint his son Charles was admis- 
sible.— CAar/cr V. Charter, L. R. 2 P. A D.316. 

EZECTTTORS AND ADMINISTRATORS. 

A testator appointed his wife executrix, 
" and in default of her " two other persons to 
be executors. Probate was granted to the wife, 
who died, leaving the estate pailly unadminis- 
tered : Hdd, that probate should be granted 
to the said two persons as substituted execu- 
tors. — In the goods of Foster, L. R. 2 P. <fc D. 
804. 
Frauds, Statute of. 

A. entered into a contract with B. for the 
purchase of wool, and signed and handed to B* 
a memorandum of the terms of sale. B. subse- 
quently wrote to A., " It is now twenty-eight 
days since you and I had a deal for my wool, 
.... I shall consider the deal off as you 
have not completed your part of the contract, 
yours, B." And on A. asking for a copy of 
said memorandum, B. wrote, " I beg to enclose 
a copy of your letter," enclosing a copy of the 
memorandum. Held, that there was sufficient 
memorandum of the contract signed by B. to 
satisfy the statute of frauds. — Buxton y. Rust, 
L. R. 7 Ex. U 

iLLEGITIlf ATE CHILDREN. 

A testator cannot by his will appoint a guar- 
dian for his illegitimate children. — Sleeman T. 
WUson, L. R. 13 Eq. 86. 
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The plaintiff was a manufacturer of a bag be 
ealled the "Bas; of Bags." The defendant 
jpnblisbed the following concerning said bag : 
"As we have not seen the Bag of Bags, we 
eannot say that it is useful, or that it is porta- 
ble, or that it is elegant. All these it may be, 
but the only point we can deal with is the title, 
which we think very silly, very slangy, and 
rery vulgar ; and which has been forced upon 
the public <fd nauseam" Held (Lush, J , dis- 
senting), that a question was presented for the 
jury as to whether the above words were in- 
tended to disparage the plaintiff in the conduct 
of his business. Demurrer to declaration on 
laid words overruled. — Jenner v, A*£eekeU, 
L. R. YQ. B.. 11. 

LiKN. 

1. By articles of association a bank was to 
have a lien on shares for money due fpom the 
shareholder. The bank was wound up, and its 
property sold to a second bank. Shareholders 
not subscribing to the second bank were paid 
£2 per share. Held, that the bank's lien ex- 
tended to such sum, as representing a share. — 
In re General Exchange Bank, L. R. 6 Ch. 818. 

2. Goods were carried by railway for a com. 
pany on a credit account, a condition being 
.that the railway was |bo have a general lien on 

such goods for all moneys due. Coke was put 
in trucks belonging to the company on the rail- 
way line, and there detained by the latter. 
Eeldt that a lien being a right to hold goods 
that had been carried in respect of such C4ir- 
riage, or, if so agreed, in respect of debts of 
the same character contracted in respect of 
other goods, to stop said coke before it had 
been carried, and hold the same for a debt, 
was contrary to the nature of a lien. — Wiltehire 
Iron Co. V. Or eat Western Railtoay Co., L. R. 
6 Q. B. (Ex. Ch.) 776; s. o. t6. 101. 

Nboligenoe. 

1. The defendants owned a railway bridge 
over a highway, supported by an iron girder 
resting upon brick piers, from which a brick 
fi^ on the plaintiff, shortly after the passage 
of a train. The bridge had been used three 
years at the time of the accident. Held, that 
the defendants were bound to use doe care in 
providing fur the safety of the public, and that 
the question of negligence was rightly left with 
the jury. — Kearney v. London and Brighton 
Railway Co., L. R. 6 Q. B. (Ex. Ch.) 769; s. o. 
L. R. 5 Q. B. 611 ; 6 Am. Law Rev. 298. 

2. Declaration that the defendant was. pos- 
sessed of yew-trees, the clippings of which he 
knew to be poisonous, whereby it became the 
duty of the defendant to prevent the clippings 



being placed on others' land, yet the defendant 
took so little care of the clippings that they 
were placed on land not the defendant's, where 
the plaintiff's horses lawfully being, eat of the 
same and were poisoned. Held, on demurrer 
that the facts alleged did not cast the alleged 
duty on the defendant. — Wilson v. Newherry, 
L. R. 7 Q. B. 81. 
Warranty. 

H. bought a horse warranted in a certain 
respect, to be returned before a certain day M 
not answering to its description. H. was told 
by a groom that the horse did not answer to 
the warranty, but took it home, where it met 
with an accident, whereupon H. returned it 
before the said day. Held, that neither the 
taking away the horse, nor its subsequent 
injury, deprived H. of his right to return it.— 
Head v. Tattersall, L, R. 7 Ex. 7. 
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Rboina v. Mason. 

Criminal law— Larceny of Police Cmri informaHon— 
McUicUmsly destroying eime— Patent defect in ivdicimen^ 
— Arrest of judgment after verdict— BeversaJ, in Error — 
Police Court a Court of Justice vnthin St ASS Vic. ch. H 
sec. 18— Reservation of this question at Nisi Prius—C. S. 
U. C. ch. 112 sec. 1— Count for felony with allegati^ru of 
previous convictioTis for misdemeanour — Mi^oinder of 
cofwnt».^ 

Held, that the Police Court of the city of Toronto is a Court 
of Justice within 82 & 33 Vic. ch. 21 sec. 18, and that 
the prisoner was properly convicted of stealing an in- 
formation laid in that Court. 

Held, also, that maliciouly destroying an information or 
record of the said Court is felony within the same Act. 

Held, also, that the Court will not arrest judgment after 
verdict, or reverse judgment in Error, for any defect 
patent on the face of the indictment, as by 82 & 83 Vic. 
ch. 29 sec. 82, objection to sutfh defect must be taken by 
demurrer, or by motion to quash the Indictment. 

Whether the Police Court is a Court of Justice within 
32 & 83 Vic. ch. 21 sec. 18, or not, is a question of law 
which may be reserved by the Judge at the trial, under 
Consol. Stat. U. C, ch. 112 sec. 1, and where it does 
not appear by the record in Error that the Judge reflised 
to reserve such question it cannot be considered upon a 
writ of Error. 

Where an indictment contains one count for larceny, and 
allegations in the nature of counts for previous convic- 
tions for misdemeanors, and tho prisoner, being arraigned 
on the whole indictment, pleads "not guilty," andiis 
tried at a subsequent assize, when the count for larceny 
only is read to the jury, Held, no error, as the prisoner 
was only given in charge on the larceny count. 

It is not a misjoinder of counts to add allegations of a, 
previous conviction for misdemeanor, as counts, to a 
count for larceny, and the question, at all events, can 
only be raised by demurrer, on motion to quash the 
indictment under 32 & 38 Vic. ch. 29 sec. 32 j and where 
there has been a demurrer to such allegations, as insuf- 
ficient in la% and judi^ent in favour of the prisoner, 
but he is convicted on the felony count, the Court of 
Error will not re-open the matter on t^e suggestion that 
there is misjoinder of counts. 

An indictment describing an offence within 82 A 88 Vic 
ch. 21 sec. 18, as feloniously stealing an information 
taken in a Police Court, is sufficient after verdict. 

[22 C. P. 246.1 

Error upon two judgments, entered upon con-* 
victions found at the Court of Oyer and Terminer 
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and Oeo«rft1 Gaol DeliTer^, held at Toronto in 
Janaarj laat. 

The prisonor was tried before the Chief Jae- 
tice of this Court under one indictment* which 
had been preferred at a pre^ions asdiie. charg- 
ing him with haTing stolen an ioformation laid 
by one Julia Minora before the Pol ioe Magietrate 
of the city of Toronto, against ona Viooeat The 
indictment also contained several other present- 
ments of preyioQs oonTictions for misdemeanor. 

The Tenire for the jury was to enquire *< upon 
their oaths whether the said George Albert 
Mason be guilty of the larceny above specified 
or not. 

The prisoner, who was undefended by oouosel, 
upon the indictment being read, pleaded not 
gttilty. 

The jury rendered a verdict of guilty, which 
was recorded thus, that ** the said George Albert 
Mason is guilty of the premises aforesaid in the 
first count of the indictment on him above 
charged.'* 

The prisoner then urged, in arrest of judgment, 
that the Police Court was not a Court of Record, 
nor alleged^ so to be. and that the information 
and depositions mentioned in the indictment were 
not records or orginal documents within the 
statute. To this the Attorufyr General answered, 
that the prisoner should not be allowed to urge 
such objections, because the 'information and 
deposition were original documents, and also 
becAuoe by 82 Vic. ch. 29. every objection to any 
indictmeot.Jbr any defect apparent on the face 
thereof, should be taken by demurrer, or on mo- 
tion to quash, before defendant had pleaded, and 
not afterwards, and that no motion in arrest of 
jud(i:ment should be allowed for any defect in tha 
indictment which might have been taken advan- 
tage of by demurrer, or amended under said Act 
The prisoner replied that the answer of- the 
Attorney-General was insufficient in law. but tha 
Coart considered it sufficient, and sentenced the 
prisoner to two years imprisonment in the peni- 
tentiary. 

The assignment of errors, in substance, was : 
1st, That notwithstanding the statute, the pri- 
soner bad the right to urge these matters in 
arrest of judgment ; 2nd, That no offence was 
disclosed ; «rd. That the Police Court was not a 
Court within the statute, and the information was 
?•* * «<»«i of any such Court; 4th. That the 
indictment showed no offence committed after a 
previous conviction, &c , for which a greifter 
pnuisbaentwas given, so as to make proper the 
allegntions of previous convictions; 6th, That 
the substance and effect of the indictable misde- 
meanors- were not stated; 6th. Ihat the infer- 
Mtioo wa« not such a proceeding as w^s named 
ui the statute, nor was it stated to be an original 
document. 

The Grown joined in error. 

Besides the errors assigned, Harmon, Q, C, 
urged another gronnd, that the prisoner was 
arraigned and afterwards given in charge on the 
whole indictment ; in effect, that the statement 
of the previous convictions was improperly read 
to the jury. r r j 

^^•*®«ond indictment contained two oonnts, 
the first charging the prisoner with having feloni- 
ously stolen an information and deposition, the 
■ame being a record of the Police Court of the 
city of Toronto ; and the second, with feloniously, 



unlawfully, and maliciously destroying the same 
information and deposition, before then feloni- 
ously stolen, contrary to the form of the statntt 
in that behalf, vis , 82 & 33 Vic. ch. 21 sec. 18. 

Besides these two counts, the indictment con- 
tained statements of previous convictions, aa in 
the first indictment. 

The prisoner pleaded not gailiy. 

The trial took place before Wilson, J., whea 
the prisoner was convicted on the second count, 
but acquitted on the first. The prisoner, by his 
counsel, then demurred to the remainder of the 
indictment, as insufficient in law, ftnd after arga^ 
meni, judgment was given in his favour. 

On his being brought up for sentence, the 
same grounds were urged in arrest of judgment 
as in the first case, and with the same result. 
The assignments of error were also the same. 

Earriton, Q C, for the prisoner, cited Ba^t t. 
Bromwtll, 8 Lev. 99 ; Naih v. The Queen. 4 B. 
k 8. 985; Regma v. Summert, 19 L T. N. 8. 
799; Retina v. Oarland, 11 Cox. 225; Reffina 
V. Cox, lu Cox 502; Regina v. CUmorth, 9 L. T. 
N. 8. 682. 

K, MxKentU, QC, contra, cited Regina ▼. 
Ferguson, I Dears. C. C. 427 ; Burm* Justice, 
UL, 107. 

HAOAaTT^ C. J., (speaking of the first indiot- 
tfient) — Even if it be open to counsel to rafse 
the question raised for the first time by Mr. 
Harrison on the argument, I am of opinion that 
it cannot a^ail Reliance was placed on a 
case in Ireland, Regina v. Fox, (10 Cox 502), 
But there it appeared that prisoner was given in 
charge to the jury to enquire ** whether she be 
guilty of the premises in said indictment, or any 
part thereof.*' In our case, the prisoner was 
given in charge, " whether he be guilty of the 
larceny, in the indictment specified, or not.*' 

If we could gather from the writ of error be^ 
fore us that, although correctly given in charge 
to the jury, yet that on previous arraignment 
the prisoner had been required to answer the 
whole indictment, we should long pause before 
giving effect to such an objection, when he was 
rightly given in charge to the jury of trial. In 
the present case it would be especially improper 
to give way to the objection, las the indictment 
i^as found, and the prisoner arraigned and 
pleaded, at a previous Court of Assize, and could 
not in any way have been prejudiced by any mis- 
take in his arraignment. 

It is also objected that there is a misjoinder of 
counts This is based, I presume, on the idea 
-that this indictment contained more than one 
count. It is wrong, we think, to apply t^e 
term *< count*' to these allegations of previous 
convictions. As is said by Blackburn, J , in 
Latham v. The Queen, (5 B. & S. 643), *« each 
count is in fact and theory a separate indict- 
ment ; and if there be no express finding on any 
one, it would seem there may be a venire de novo 
thereon. 

In the case before us, there was no evidence 
offered, and no finding on anything in the indict- 
ment except the first count for larceny. If we 
treat the allegations of the previous convictions 
aa counts, it is clear, on the express authority of 
the last cHse cited, and also on a case ten years 
earlier, of Regina v. Fergueon (1 Dearsly 427), 
that the objection is untenable. 
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We coosider it unneoeasarj to diacuas the pro- 
priety of thf ir appearance ia the record, aa we 
find the priaoner waa not glyeo ia charge or tried 
upon them, and no finding in reapeot thereof. 

The main point of objection ia the alleged in- 
Bufficienej of the indictment. Oar atatute aeema 
expre^'a that, in a caae like the preaeat, where 
the objection (if any) ia patent 09 the face of 
the indictment, the priaoner muat demur or 
moYe to qaaah : ** No motion in arreat of judge 
ahali be allowed for anj defect in the indictment 
which might have been taken advantage of by 
demurrer, or amended under the authority of 
thia Act." Theae worda are added to thoae uaed 
in the Imperial Act. We therefore conaider the 
learned Judge rightly held the answer of the 
Crown snfficient on the motion to arreat judg- 
ment. 

If there be any meaning in the language uaed 
by the Legialature, we muat hold that partiea 
muat demur to, or move to quaah the indictment 
for any patent defect; and if not demurred to, 
aiich objection ahall not be available in arreat of * 
judgment. If the Court overrule the demurrer, 
the judgment ia not conclusive, but can of courae 
be carried further. The object seema to be to 
present waate of time and labour in criminal 
triala, and to compel a legal defence to be re- 
Borted to at the earlieat po^aible atage. 

The aame atatute (aec. 80) declarea that **no 
writ of error ahall be allowed in any criminal 
case, uolesa it be founded on aome question of 
law which could not have been reaervcd, or which 
the Judge preaiding at the trial refused to re- 
aerve for the consideration of the Court having 
jurisdiction in such cases " The right to reserve 
a case is under Consol. Stat. U. C.^ ch. 112, 
whereby the Judge may in his discretion reaerve 
** any question of law which aroae on the trial." 

I am at present under the impreasion that at 
the trial of this case, if a question aroae whether 
the *• Police Court*,* was a Court, or the •• infor- 
mation** mentioned in the indictment a document, 
within the meaning of the atatute, the preaiding 
Judge could have reserved the question under 
the atatute. It doea not appear tbnt he waa 
aaked, or refnaed ao to do. If the objection h^d 
been auggested that it waa neceaaary to deacribe 
auch a paper aa an original document belonging 
to said Police Court, I think the Court could, on 
the evidence that it really waa auch a document, 
order the indictment to be amended by inaerting 
such worda. 

If thia view be correct, all alleged errors couTd 
have been either cured at the trial or would come 
up before the Court on demurrer ; and in anch a 
view the writ of error ahcnld not be allowed. 

If the objections be properly before ua, we 
could, i think, have no heaitation in deciding 
againat the plaintiff in error. Our atatute (aec. 
18) makea it felony in any one who ** ateala, or 
for any fradulent purpoae takea from ita place of 
depoait for the time being, or from any peraon 
having the cuatody thereof, &c., any record, 
writ, return, panel, proceas, interrogatory, de- 
position, rule, order, or warrant of attorney, av 
any original document, whatsoever, of, or be- 
longing to any Court of Record or other Court of 
Justice, or relating to any matter civil or crim- 
inal, begun, depending, or terminated in any 
such Court, or any bill, &o., in eqaity, &o-, or of 
. aqy original document in any wise relating to 



the businesa of any office or employment .nnder 
Her Majeaty, and b6ing or remaining in any 
office appertaining to any Court of Justice, or in 
any Government or public nffioe.** 

We are asked to confiue this to the documents 
of Courts of Record. We are SJitiafied that we 
have no right ao to do. The words uaed are ver^ 
compreheusive, and include in teruia all Courts 
of Justice The Police Conrt, established bj 
statute, must fall within thia deacription. ^ZThis 
seems too cle^r for argument 

The indictment chargea the atenliog '*a cer- 
tain information made and aubacribed by one 
J. M., against one J. V., at the Police Court of 
the said city, auch Court being a Court of Juatice 
in the Province of Ontario, from one J. N., clerk 
of the aaid Coart, then having the lawful custody 
of the aame.** We think these words, at all 
events after verdict, sufficiently charge the 
stealing of an original document belonging to 
the Court. 

The word 'information" Is not one of the 
worda uaed apecifically in the Act, which apeaks 
of *'depoaitlon8** and ** affidavit,'* and then, *'or 
any orginal document whataoevor, of, or be- 
longing to any Court of Record or other Court 
of Justice, or relating to any matter, &o., de- 
pending in auch Court.'* 

We know, judicially, that the word *' informa- 
tion'* beara^tbe meaning of a atatement or de- 
position on oath, and, if so, that it imports that 
it is an original document, and that the proof 
would necesaarily have failed if it shewed the 
the abstraction of any piece of paper not falling 
within the statutable definition. The addition of 
the words, ^* the saq^e being an orginal document 
belonging to the aaid Court," would have re- 
moved all difficulty. 

As is said by Blackburn, J , in ITaah v. Tke 
Queen (4 B. & S. 940), *' After a verdict of 
guilty rendered, we must take it that the jury 
found all necessary to eatabliah the offence, one 
or more, charged in this count, and we muat 
auppoae that the Judge told them what parte of 
it were material and what not ** 

We are of opinion that judgment must be for 
the Crown. 

GwTNNB, J — Nothing can be more informal 
and imperfect than the manner in which the pro- 
ceedings in thes^ cases have been entered upon \ 
the record of thoae proceedinga aa furniahed to 
ua. When we extract, aa best we can, the ma- 
terial part, and examined the alledged errors, 
which have been aaaigned, our judgment must 
be for the Crown. 

[After atatiug the contents of the second in- 
dictment, the learned Judge continued:] 

Theae were the only counts in the indictment 
charging any aubatantive criminal offences to be 
tried ; but the indictment contained $tattmenii of 
the . prisoner having been previously convicted 
upon .three several ocoaaiona of misdemeanours, 
whicli Btatementa, if the priaoner should be found 
guilty of the substantive felonies charged, or of 
either of tliem, would have been matter proper 
to be inquired into, if the miademeanora had 
•been atated to have been within the 18th section 
of 32 and 33 Vic. ch. 21, namely, miademeaners 
puoiahable under that Act The aubstanee of 
the indictment and convictions was not stated, as 
required by the 26th section of 32 aiid 33 Vie., 
ch. 29. If the non-compliance with the proti- 
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sioDS of this statute, as to the mode of proceeding 
upon an iadictoneat for an offence committed 
after a previoas conviotion, oould constitute er- 
ror, I see DO reason for presuming that, nor 
would we be justified in presuming that those 
proTisions were not complied with ; on the con- 
trarj, I thinli it sufficiently appears that thej 
were complied with. Those provisions are, that 
the offender, shall, in the first instance, be 
arraigned upon so mnch only of the indictment 
as charges the sabsequent offence, and if he 
pleads not guilty, the jury shall be charged, in 
the first instance, to inquire concerniog such 
subsequent offence only, and if they find him 
guilty, he shall then^ and not before, be asked 
whether he was so previously convicted as 
alleged ; but if he denies that he was so previ- 
ously convicted, or stands mote, the jury shall 
then be charged to inquire concerning such pre- 
vious conviction. Now with this latter inquiry 
the jury in this case were never charg^, because 
it appears that, upon their rendering their ver- 
dict that the prisoner was guilty of the felony ' 
•barged in the second count, but was not guilty 
of the felony charged in the first count, the 
prisoner, by his counsel, demurred in law, (as 
appears by the record thereof endorsed on the 
indictment) to the remainder of the taid indict- 
ment, 

Whettier this proceeding by way .of demurrer 
was at all necessary, and whether the prisoner 
could not have had the same benefit precisely, 
if, when asked if it be true he had been previ. 
ously convicted as alleged in th%t behalf, he had 
without any formal demurrer pointed out that 
the statement did not allege or shew that the 
misdemeanors referred to, or any of them, had 
been for misdemeanors within 82 & 33 Vic ch. 21, 
is a matter now of no moment. But the course 
which was taken, whether necessary or unneces- 
sary, and whether or not the strictly proper 
course to have been pursued, seems conclusively 
to shew that the provisions of the statute were 
str^tly complied with, and that what the prisoner 
had pleaded not guilty unto were the offencti 
charged in the indictment, and which alone were 
given in charge to the jury, and that, as to the 
statements of previous convictions, no reference 
was made to them until after the jury bad ren- 
dered their verdict upon the offences charged, 
when the prisoner objected to any inquiry as to 
previous convictions, as above stated. 

[Proceeding to consider the errors assigned, 
the learned Judge said:] 

As to the second and third of these objections, 
we are all of opinion that the Police Court, in the 
second count mentioned, is a Court of Justice 
within the 18th section of the 32 & 33 Vic. ch. 21, 
and that an information or deposition made and 
used in that Court, is a document of or belonging 
to such Court, whether it be a record or not, the 
stealing or destruction of which is made felony 
within that section. The term deposition is ex- 
pressly used in the statute and the indictment ; 
and what is alleged in the first count to have been 
stolen, and in the second to have been destroyed, 
is one document, namely, ** a certain informa- 
tion and deposition, which we take to be a suf- 
ficiently certain allegation that the document 
referred to was an information' upon oath, that 
is, was a deposition within the meaning of the 
Act. 



The fifth objection is an attempt to open again 
the matter already concluded by the judgment of 
the Court of Oyer and Terminer, and so conclu- 
ded in the prisoner's favor, and which therefore 
he was not required to answer, and in respect of 
which the jury who tried him were never charged. 
Attributing to these statements of previous con- 
victions the character of seperate counts (al- 
though we do not think, strictly speaking, tbe-5 
are counts, but merely statements appended to 
the counts which charge the criminal offences to 
be tried), it is no objection, which can be taken 
upon error, that a verdict has been rendered 
upon one count in an indictment charging felony, 
and no verdict taken or rendered on another. 
Nor is there error in such case, although that 
other be a count charging a misdemeanor ; it is 
the same as if the indictment contained the single 
count upon which the conviction was made : 
Regina v. Fergmon (I Dearsly, 427). But, treat- 
ing the statements of previous convictions to be 
not counts, but merely statements made for the 
purpose of founding an inquiry to be entered into 
only in the event of the prisoner being found 
guilty of the offence charged in the indictment ; 
when it appears that they were not enquired into 
at all, and that the jury was not charged with 
them, and that they were in substance so effect- 
ually removed from the indictment that the pri- 
soner was in no way prejudiced by their insertion, 
I cannot understand upon what principle he can 
now be heard to contend that there was error in 
their insertion. 

Then as to the fourth objection. 

What is insisted upon is, that the alleging the 
previous convictions for misdemeanor at all, 
made the indictment bad ; and in support of this 
contention we were referred to Regina v. Summer* 
(19 L. T. N. S. 799, also reported in L. Rep. 1 
C. Cas. Reserved, 182), Regina v. Fox (10 Cox, 
502), and Regina v, Garland (\\ Cox, 225, and 8 
I C. L. 883). These were eases of indictments 
for misdemeanors, in which were either alleged 
previous convictions for felony, or, without being 
alleged, proof was offered of a previous convic- 
tion for felony under Imperial Act 27 & 28 Vic, 
ch. 47, sec. 2. These cases have no bearing 
upon the present case, for this is not the case of 
an indictment for misdemeanor, containing a 
statement of a previous conviction for felony, 
which in those cases it was said no statute au- 
thorized, but an indictment for felony under 82 
& 83 Vic, ch. 21, containing statements of pre- 
vious convictions for misdemeanors, which the 
Statute doe% authorize, if the previous convic- 
tions were for misdemeanors indictable under 
the same Act ; and all that is wrong is that the 
previous convictions are not stated with the pre- 
ciseness required by 82 & 83 Vic, ch. 29, seo. 
26. Whether or not it be error, according to 
the law of England, in an Indictment for misde- 
meanor, to state a previous conviction for felony, 
although the Statute 27 & 28 Vic, oh. 47, allows 
it to be proved, and when proved imposes for 
that reason a heavier punishment, is a point 
with which we need not at present concern our- 
selves, for not only is this case a wholly different 
case, but our law as to what may or may not be 
objected on error, essentially differs from that of 
England. By our Act 82 & 83 Vic. oh. 29, seo. 
82, it is enacted that ** every objection ^to any 
indictment for any defect apparent on the faoe 
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thereof, mast be taken by demurrer, or motioa 
to quash the indictment before the defendant has 
pleaded, and not afterwardi; and eyery Court, 
before which any such objection is taken, may, 
if it be thought neceseary, cause the indictment 
to be forthwith amended in such particular by 
some officer of the Court, or other person, and 
thereupon the trial shall proceed as if no euch 
defect had appeared, and no motion in arrest qf 
judgment thall be allowed for any defect in the in- 
dietment which might have been taken advantage of 
by demurrer ^ or amended under the authority of 
this Act." And by section 80, it is enacted that 
no writ of error shall be allowed in any criminal 
ease, unless it be founded on some question of 
law which could nbt have been reserved, or which 
the»Judge presiding at the trial refused to reserve 
for the consideration of the Court having juris- 
diction in suc:h oases. Now the defective state- 
misnt of the previods convictions for misdemeanor 
was not a matter which could have avoided the 
whole indictment; but if it could have had that 
effect the point could have been raised by de- 
murrer. Upon the objection b^ng made to the 
defective statement of these convictions, what 
was done was equivalent to erasing them from 
the indictment, and the'oonviction stands upon 
the counts whereof the prisoner was convicted, 
unaffected in any manner by the defective state- 
ments ; and if it were for no other reason than 
that they were so in effect removed from the in- 
dictment, the prisoner could not insist^that they 
are still upon the indictment for the purpose of 
error. 

As to the objection which was moved in arrest 
of judgment, that was also a point which could 
have^ been, and therefore should have been, 
raised by demurrer, if there was thought to be 
any thing in it, and not having been so raised, 
cannot now be entertained. The intention of 
the Legislature wms, we have no doubt, to pre- 
vent, after a trial upon the merits and a verdict 
of guilty, the cause of justice being delayed by 
such objections as have been raised in this case. 
But we are also of opinion that there is nothing 
in the point raised, even if it had been raised by 
demurrer iusteai of by motioa in arrest of judg- 
ment, and that what is good as against a de- 
murrer canuoc be bad in arrest of judgment, or 
on error, if error lay, and we are of opinion it 
does not lie in this case. Judgment, therefore, 
will be for the Crown. 

Galt, J., ooncarred. 

Judgment for the Crown 



COMMON LAW CHAMBERS. 



Reported by Henat O'Baien, £sq.» Barrister-at-Law. 

Lawrib et al. y. MoMahon. 

Insolvent Act, 1869, sec. ISJ^— Appeal.— Death oflnsolvmt. 

When the insolvent who has appealed irh>in the decision 
of a County Jadge refusing to set aside an attachment 
against him, dies daring the pendency of this appeal, 
and no personal representative has been appointed, 
the appeal foils. 

[Chan^jben, Febroary 28, 1872L GaU, J.] 

This was an appeal from the judgment of the 
County Judge of the County of Lincoln refusing 
a petition of the defendant to set aside an attach- 
^ment issued against him as an insolvent 



Since the decision of the learned Judge of the 
County Court was given, McMahon, the insolvent, 
died intestate, and no letters of administra- 
tion had been granted to any person. 

Harrison, Q C, contended that under sec. 
134 of the Insolvent Act of 1869. this appeal 
could be prosecuted notwithstanding the death 
of the petitioner, and though no person had been 
authorised to administer to his estate. 

T. Moss appeared for the creditors, and urged 
that under the circumstances no further steps 
could be taken in the matter. 

Galt, J. — It is unnecessary to consider the 
grounds of appeal against the judgment if there 
is no person authorized to bring them forward. 
The 134th section, as it appears tome, expressly 
requires that any persons who wish, on behalf 
of the insolvent, to interfere in the proceedings 
in insolvency on behalf of the estate of the 
debtor must be clothed with authority to act as 
his legal representative, and as there is no 
person at present in that position I have no 
jurisdiction to entertain the matter. 



tJNITED STATES BEFOHTS. 



SUPREME COURT OP ILLINOIS. 

III. Central R. R. Co. v. Jessk L. Abell. 

If a railway passenger holding a ticket entitling him to 
alight at a particular station, is carried past such station 
without his consent and without being allowed a reason- 
able opportunity of leaving the train, he has an action 
against the company for whatever damages. 

Verdict obtained by dividing by twelve. — That while 
jurors may resort to a process of this sort as a mere ex- 
periment, and for the purpose of ascertaining how 
nearly the result may suit the views of the different 
jurors, yet a preliminary agreement that each juror 
should privately write upon a slip of paper the amount 
of damages to which he thought the plaintiff entitled, 
and place the slip in a hat, that the amounts should be 
added together aud their sum divided by twelve should 
be the verdict, will vitiate a verdict found under^uch 
an agreement 

[C. L. N., June 26, 1872.] 

Opinion of the Court by Lawrence, C. J. 

If a railway passenger holding a ticket en- 
titling him to aiiglit at u particular btalion. in 
cart led patit tuch £«tation without his cousent. 
^and without being allowed a reasonable oppor- 
tunity of leaving the train, he has an action 
against the company for whatever damages may 
have accrued to him for non-delivery at the place 
of his destination. 

It is urged that the verdict is not sustained by 
the evidence, but we refrain from the considera- 
tion of that point as there is another upon which 
the case must be sent to another jury. It ap- 
pears by the affidavit of the officer having in 
charge the jury, that, after agreeing to find for 
the plaintiff, they differed widely as to the dam- 
ages, and it was then agreed that each juror 
should privately write upon a slip of paper the 
amount of damages to which he thought the 
plaintiff entitled, and place the slip in a hat ; 
that the amounts should then be added together 
and their sum, divided by twelve, should be the 
verdict This was done and a verdict rendered 
accordingly. 

It is true a juror swears that there was con- 
siderable consaltation after this was done, and 
that each jaror agreed upon the result thus 
reached as his verdict. He does not howeter 
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deny that an agreement was made each aa is 
stated in the office I's affidavit, and we cannot 
doubt it was that agreement which controlled 
the amonnt of the damages. The rale upon this 
matter is well setted It is, that while jarors 
may resort to a process of this sort as a mere 
experiment, and for the purpose of ascertaining 
how nearly the result may suit the views of the 
different jurors, yet a preliminary agreement 
that such a result shall be the verdict, will vitiate 
a verdict found under and by virtue of such an 
agreement. Dunn y. Uall. 8 Blackf, 32 ; Dana 
v. Tucker^ 4 J. R., 487; Barvey v. Riekeit, 16 
J. R., 87. 

This rule is so reiisonable as to need no com- 
ment. As this verdict was evidently found under 
the pressure of such an agreement, the judgment 
must be reversed. 



APPOINTMENTS TO OFFICE. 



DEPUTY JUDGES. 

JOHN WARISON, of the Town of Goderich, of Osgoode 
Hall, Esquire, Barrister-at-Law, to be Deputy Judge of 
the County Court of the County of Huron for aod during 
the abisence of 8ix months' leave, from 1st of April Inst., 
of Seeker Broug^, Esquire, Judge of the County Court of 
the said County. (Gazetted June 2ind, 1872.) 

JAMKS ALEXANDER HENDERSON, of the City of 
Kingston, of Osgoode Hall, Barrister-at-Law, to be Deputy 
Judge of the County Court of the County of Froutenac. 
(Gazetted June 22nd, 1872.) 

COUNTY ATTORNEY. 

JOHN EDWIN FAREWELL, of Osgoode Hall, Esquure, 
Barrister-at-Law, to be County Attorney in and for the 
County of Ontario m the room and stead of Samuel H. 
Cochrane, Esquire, deceased. (Gazetted May 4th, 1872.) 

REGISTRAR. 

RODERICK McBAlN ROSE, of the City of Kingston, 
Esquire, to be Registrar of and for the County of 
Frontenac, in the room and stead of James Durand, 
deceased. (Gazetted May 2&th, 1872.) 

NOTARIES PUBLIC FOR ONTARIO. 

WILLIAM McDowell, of the village of Erin, Gen- 
tleman, Attorney-at-Law. (Gazetted April 27th, 1872.) 

FREDERICK BURNHAM, of the Town of Peter- 
borough, Esquire, Barrister-at-Law. 

GEORGE S. HOLMSTED, of the City of Toronto, 
Esquire, Barrister-at-Law. ^ 

AD0LPHU8 WILLIAM, of the ViUage of Welland, 
Gentleman, Attorney-at-Law. (Gazetted May 4, 1872.) 

GEORGE A BOOMER, of the City of Toronto, Esquire, 
Barrister-at-Law. 

ARTHUR GODFREY MOLSON SPRAGGE, of the 
City of Toronto, Gentleman, Attorney-at-Law. (Gazetted 
May 11th, 1872.) 

WILLIAM G. McWILLIAMS, of the City of Toronto ; 
and SUTHERLAND MALCOLMSON, of the Village of 
Clinton, Esquires, Barristers-atoLaw, and WILLIAM 
MoBRIUE, of the City of Toronto, Gentleman, Attorney- 
at-Law. (Gazetted May 25th, 1872.) 

GEORGE WILLIAM HERBERT BALL, of the Town 
of Gait, Esquire, Barrister-at-Law. 

JAY KETCHUM, of the Town of Lindsay, gentleman, 
Attorney-at-Law. (Gazetted June 1st, 1872.) 

JOHN CRBRAR, of the City of Hamilton, Bsqnire, 
Burister-at-Law. 

HENRY HATTON 8TRATHY, of the Town of Barrie ; 
and EDWARD BURNS, of the ViUage of Elora, Esquires, 
Barristers-at-Law. (Gazetted June 8th, 1872.) 

LINDSAY HALL, of the Village of Aurora, Esquhw, 
Barrister-at-Law. (Gazetted June 8th, 1872.) ' 

JOHN FRANCIS CAMPBELL HALDAN, of the Town 
of Dundas, Gentleman, Attorney-at-Law. (Qasetted June 
a2nd, 1872.) 

ASSOCIATE CORONERS. 

JAMES ACLAND DS IiA HOOKE, Esqnin, M.D., for 

the County of York. 



PETER Mcdonald, Esquire, M.D., for the County of 
Norfolk. (Gazetted April 6th, 1872.) 

SYLVESTER LLOYD PREEL, Esqufre, M.D., for the 
County of York. (Gazetted AprU 13th, 1872.) 

SAMUEL BYTH SMALL, Esqaire, M.D., forthe County 
of Huron. (Gazetted April 20th, 1872.) 

WILLIAM E. JOHNSTON, Esquire, for the United 
Counties of Northumberland and Durham. 

GEORGE W. WOOD, Esquire, M.D., for the Cbunty of 
Norfolk. 

HUGH M. McKAY, Bsqufare, M.D., for the County of 
Oxford. 

WILLIAM NODEN, Esquire, M.D., for the United 
Counties of Northumberland and Durham. (Gazetted May 
11th, 1872.) 

THOMAS WYRB VARDON, and HENRY ULLYOT, 
Esquires, M.D., for the County of Waterloo. (Gazetted 
May 25th, 1873.) 



AUTUMN ASSIZES. 

XASTBBN CTRyUrr. 

(Hon. Mr. Jastice Gwynne.) 

Perth .......... Wednesday. . . llth Sept, 

Pembroke ..;...'. Tuesday ; ... 17th Sept. 

L'Orignal Monday 28rd Sept. 

Cornwall Friday 27th Sept. 

Ottawa Thursday .... 3rd October. 

Brock ville ...... Tuesday 16th October. 

Kingston Tuesday ..... 22nd October. 

MDLAND CIRCUIT. 

(The Hon. Mr. Justice T alt.) 

Napanee Monday ,. 9th Sept. 

Picton Friday 13th Sept. 

Belleville Wednesday . . 18th Sept. 

Lindsay Monday 7th October. 

Peterborough .... Monday 14th October. 

Coburg Monday 21st October. 

Whitby Wednesday . . . 80th October. 

NIAGARA OIROniT. 

(The Hon. Mr. Justice Wilson.) 

Owen Sound . i . . Tuesday 1 7th Sept. 

Milton Monday 23rd Sept. 

Hamilton Monday 30th Sept. 

St. Catharines . . . Monday 21st October. 

Welland, Monday 28th October. 

Barrie Mondaj^. 4th November 

OXFORD CIRCUIT. 

(The Hon. Justice Morrison.) 

Cayuga Thursday .... 12th Sept, 

Berlin . . Monday 1 6th Sept. 

Brantford Monday 23rd Sept. 

Simcoe Monday 14th October. 

Woodstock Monday 21st October. 

Stratford ........ Monday. ..... 28th October. 

Guelph . ......... Monday 4th November 

WKSTERir CIRCUIT. 

(The Hon. the Chief Justico of the Common Pleas.) 

Walkerton Monday 16th Sept. 

Goderich Monday ....... 28rd Sept 

London .......... Tuesday 1st October. 

Sarnia .... Monday 14th October. 

Sandwich Friday 18th October. 

Chatham . . ..... Monday 28th October. 

St. Thomas Tuesday 6th November. 

Boots ClROipT. 

(The Hon. the Chief JosUee of Ontario.) 

Brampton Tuesday 24th Sept. 

City of Toronto . . Tuesday Ist October 
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1. Taea. Lammas. 

4. SUN., imh Swnday aJUr THnity. 

11. BUN., nth Sunday after Trinity. 

14. Wed.^ Last day for County Clerks to certify County 
rates to MunicipalitieB in Counties. 

18. SUN.. IBth Sunday after Trinity. 

21. Wed. . Long Vacation ends. Last day for setting down 
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29. Thurs. Be-hearing Term in Chancery commences. 
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Mr. George Richardson, elected Mayor of 
Salisbury last year, refused to qualify, and 
was thereupon fined £100. One of our U. S. 
exchanges manifests considerable astonish- 
ment — ^remarking that it never heard of any 
person who had been elected Mayor of any of 
the cities of America refusing to qualify. 



Under the title of " A Sweeping Reform," 
the English Lato Journal publishes a letter 
from a correspondent, timidly recommending 
that every solicitor who has b«en certificated 
and in practice three years, should have the 
privilege of taking all oaths and affidavits in 
all the courts. There are still a few things 
in which we are a-head of our professional 
brethren in England. 



PUBLIC RIGHTS AND PRIVATE IN- 
JURIES. 

Public oonvenience is of so m«ch impor- 
tance in the eyes of the law that private rights 
have not infrequently been invaded, and often 
this is 80 necessary and unavoidable that, 
whilst we may feel that a hardship has been 
done, we mast itdmit that there was no escape 
from the dilemma of injuring one, or of, on the 
other hand, injuring many. But this principle 
must not be pushed too far, and, at least, the 
individual must, as far as possible, be remu- 
nerated for the injury he may sustain for the 
public good. 

A recent case is instructive on this subject 
The authorities of a township corporation; in 
the discharge of their duties, cut and deepened 
certain ditches on the side of one of the pub- 
lic roads, and the result was that part of the 
plaintifTs land was flooded and his crops in* 
jured. The defendants pleaded that they had 
a statutable duty to keep the roads in repair 
and in discharge of this duty the alleged 
grievance was committed. To make the plea 
a good answer to the action it would be neces- 
sary to hold that a municipality, for the pur- 
pose of repairing or draining their road, may 
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commit any injury to a man's land in throw- 
ing water upon it, without heing obliged to give 
him any compensation ; tha: they may collect 
all the water and throw it on his land as a re- 
servoir, so long as they do it for the purpose 
of improving the road. 

No power is conferred upon them to do 
any such injurious act No provision is made 
for compensating any person injured by this 
performance of their statutable duties. In the 
absence of any such power the court held it 
impossible to accede to the defendants' argu- 
ment — the Chief Justice saying: '*It may 
be quite possible that the defendants have the 
right to raise or lower the level of this road, 
and that no remedy is given to persons in- 
jured or inconvenienced thereby ; but it is a 
tojtally different matter when the acts com- 
plained of amount to an interference with the 
natural flow of water, or to the gathering of 
scattered waters into one course, and causing 
them to flow up^a adjoining lands." 

Another case had already been tried be- 
tween the same parties, the declaration there 
ehargiog the injuries almost in the same 
language as in this case, except that negli- 
gence is also charged in this action. The 
defendants pleaded not guilty by statute, and 
after verdict for the plaintiff, the court affirmed 
the right to recover. Wilson, J., says: **I 
cannot conceive what right they can have to 
drain all the surface water of any particular 
area against the land of another, and to drain 
it in part or altogether to the destruction of 
plaintiff's farm, although they may have done 
theip work in the most skilful and scientific 
manner, and though it may have been abso- 
lutely necessary to drain in this manner for 
the making of a good road." 



ON JUDICIAL EXPRESSION. 
While borrowing an idea from the treatise 
of the late Mr. Coode, on ** Legislative Expres- 
sion," we have no intention of dipping more 
deeply into legal matters than is warranted 
by the state of the thermometer. We fully 
appreciate being in the midst of vacation, 
which some miserable sinners in England think 
should be abolished, because banks, &c., have 
no such seasons of intermitted exertion. 
Against this short-sighted view, we quote the 
opinions of Alderson, B., expressed with his 
usuiil felicity, t)iough in a somewhat extra-ju- 
dicial manner : 



" My holidays, my holidays ! 

'Tis over, and now I am free 
From the subtle draughtsman's titflgled maze, 

As he weaves the vacation plea. 

My holidays, my holidays I 
Now beneath the tranqail night. 

And the twilight walk, and the upward gaze 
At those distant orbs so bright ; 

While the swelling wave 'mid the pebbles plays. 
And breaks with a gleam of light." 

f 

Let subtle draughtsmen weave their mazes, 
pending vacation; all sensible lawyers will 
hail this time of epiancipation. 

True to our severe legal instincts, we have 
managed to find, even in professional reading, 
some matters not unsuited for the relaxatioD 
of holiday hours. In looking over our recent 
exchanges, we note a few remarkable utter- 
ances of the United States Bench, that have 
suggested some passages from the sayings 
and doings of English judges; and our olla 
podrida is now before our readers. 

In Everhart v. Searle, the Supreme Court 
of Pennsylvania, on the 18th May, 1872, 
decided the question that a person who is the 
agent for the sale of certain land cannot also 
act as agent for the purchase of that land, and 
by consequence cannot recover anything for 
his services in purchasing. This, by the waj, 
is in principle the same thing as was decided 
by Wilson, J., in The Ontario Bank v. FUiher, 
4c P. R 22, where he held that a city principal 
could not represent as agent in the same case 
attorneys on opposite sides. However, in the 
Philadelphia case, Thompson, C. J., announces 
his judgment by saying : 

" The case before us is rather novel It involves 
a question, whether the same person may be an 
agent in a private transaction for both parties, 
without the consent of both, so as to entitle him 
to compensation from both or either. We ha?e 
the authority of Holy Writ for saying that 'no 
man can aerve two masters ; for either he will 
hate the one and love the other, or else he will 
hold to the one and despise the other.' AU baman 
experience sanctions the undoubted truth and 
purity of this philosophy, and it is received as a 
cardinal principle in every system of enlightened 
jurisprudence." 

This sort of citation appears to be maeh 
relished by the American judges. Thus, in 
HewKaw v. Fo9ter, 9 Pick. 817, Parker, 0. J., 
after referring to the maxim, •" Qui haret ifi 
literd hmtet in cartiee," says " * The letter 
killeth, but the spirit maketh alive,' is the 
most forcible expression of Scripture." Id 
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England and Canada such a practice is now-a- 
dajs unknown, and we are rather glad it is so. 
But in olden times, the judges of England, not 
uumindfui of dedications and the like, whether 
. they were styled tr^ Sage et tr^ Reverend^ 
deemed it becoming to their dignity to garnish 
their deliverances with Scripture texts. For 
example, Mr. Justice Fortescue cites a Tery 
old precedent in support of the doctrine that 
a man should not be condemned before being 
beard: ** I have heard it observed," he says, 
by a very learned man, that even God himself 
did not pass sentence upon Adam before he 
was called upon to make his defence. *Adam, 
where art thou? Hast thou eaten of the 
tree whereof I commanded thee that thou 
shouldst not eat?' And the same question 
was put to Eve also." This passage was 
dted by Maule, J., in AUey v. DaU, Another 
case, before the Quarter Sessions at Philadel- 
phia, merits notice for the peculiar way in 
which the judge (Ludlow, J.) charged the 
Jury, in an indictment under the Sunday law, 
for liquor sold on that day in the hostelry of 
one Jacob Yaler. He first recommends the 
jury *^ to discard every outside- consideration, 
and to rise above the surrounding atmosphere 
in their deliberations upon the questions pre- 
sented, with an earnest effort to seek for and 
discern the truth under the law of our land." 
Then, afler reading out the statute to the jury, 
he proceeds thus : 

" The testimony iu this case is, that oa a Sun- 
day night, by a sort of prearrangement, these 
four persons, the witnesses, went into the house 
of one Jacob Yaler ; that they saw the lights 
barning, the tables around ~ the room, and that 
they asked for whiskey, lemonade and segars; 
and that thereupon the whiskej', or that which 



named Jacob Yaler furnished it ; that a person 
named Jacob Yaler has a license for that house ; 
that he had it considerably before this prosecu- 
tion was instituted ; that he, Yaler, took out that 
license, and entered a bond, which is signed Jacob 
Yaler. There is no testimony here, speaking as 
I now do with the utmost possible accuracy, as to 
whether this man Jacob Yaler, thh Jacob Yaler, 
signed- the bond. The question is, however, for 
you to decide, whether he, that is, thict defendant, 
did or did not take oat a licence for tliat buase— 
whether he is the identical man." 

The learned judge, in his eagerness to secure 
his re-election by a publican vote, forgets that 
the identity of name (especially when that 
name was not ^* John Smith") is evidence of 
identity of the person. The judge then pro- 
ceeds to bring down the case to the level of the 
commonest understanding, by explaining what 
is meant by prima facie evidence — it being 
noteworthy, however, that all the evidence 
before him was against the defendant: 

" The presumption of law is, that in the ordi- 
nary and usual line of business, the employees of 
' an establishment act under the dlrefitlon and by 
the permission of the chief of the establiehment. 
That, however, is only prima facie evidence, that, 
is, evidence in the first place, evidence at the out-. 
set, at first blush : that is the general meaning of 
the words prima facie. If it is established as a 
fact, prima facie, in the first place, it then devolves 
upon the defendant to disprove the fact, either by 
the circumstances surrounding the case, or by 
positive evidence. I will illustrate what I mean 
by prima facie evidence. A receipt is said to be 
prima facie evidence of the payment of a debt. 
Suppose I owe a man one hundred dollars, and 
when I pay him he gives me a rece^)t; that 
receipt is in the first place evidence of payment. 
But he may show that I have not paid the debt 



seemed to be whiskey — it is for the jury to say^ after all. So here, where business is carried on 
whether the fact is established — was presented to " ^*"" """"* ^ ' '" * ' '' ^ " 

oae person. It is not iDdictable to drink lemon- 
ade on a Sunday, or to smoke, but to drink liquor 
is indictable. It is alleged that these articles 
were famished, and one of the witnesses swears 
that one of the articles produced was whiskey, for 
he amelled of the article, and so determined that 
it was whiskey. 

" Upon the question of what day it was, yon 
have the testimony of these witnesses — it was 
Sunday. In the second place, as to what they 
drank, you have the testimony of these witnesses. 
It is for you to determine what they ordered, and 
what they drank — and paid for, by the way. 

"Lastly — and this is the most important point 
of all— who Bold this article, if it was liquor? 
Who famished it ? Well, it is alleged that a man 



m the ordinary and usual way, it is, in the first 
place, evidence that it was carried on with the 
consent of the owner or proprietor of the house* 
But the proprietor may rebut that assumption by 
evidence, either direct and positive, that he pro- 
hibited the business, or by evidence of aU the sur- 
rounding circumstances of the case tending to 
prove the fact. 

" Here the testimony is, that this business was 
carried on, and carried on in the absence of Yaler ; 
that is, there is no proof that he was there when 
the liquor was sold, if it was liquor. Now, it is 
for the jury to say whether these servants in the 
room acted by hi8.(Yaler*8) order, and with lus 
consent ; or whether they can, from aU the cir-. 
cumstances surrounding the case, draw an infer- 
ence which rebuts that presumption, and which 
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inclines the jury to bt^lleve that it was agalust 
his (Valer's) de>ire that tlie place was kept (»pen 
and articles sold.'* 

AVe ai e gla^l that our lot has fallen in a coun- 
try where a Judge Lii lion' has not taken root 
But even this curious specimen falls far short 
of the familiar charges and quaint illustrations 
with which that g«>o«i, old-fashioned, honest 
judge, Mr. Justice Burrough, waR wont to 
elucidate the technicalities of counsel Tor the 
benefit of the jur}'. If e once began an address 
to them after this fashion : ^^ Gentlemen, you 
have been told that the first is a consequential 
i$aue. Now, perhaps you don't know what a 
consequential issue means, but I dare say 
you understand ninepins. Well, then, if you 
deliyer your bowl so as to strike the front pin 
in a particular direction, down go the rest 
Just so it is with these counts ; — knock down 
the first, and all the rest will go to the ground. 
Thaf s what we call a consequential issue.*' 

The third and lant specimen of judicial 
expression we cite is taken from an Illinois 
case, decided by Williams, 0. J., in the Circuit 
Court of Cook County, in June of this year. 
Therein' it became ni'ijossary to decide whether 
a cemetery was a nuisance, so that the State 
could inicrfere with a cemetery cori^oration, 
and the court thus rhapsodizes on the theme: 

" Cemeteries are not only a necessity, but the 
ciyilizntion and culture of this age demaads 
cemeteries ample and attractive, eselected with 
reference to natural scenery ad well as conveni- 
ence; where art many vie with nature, and taste 
sapplement capital in renderlnt^ the spot a beau- 
tiful home for our dead. Such places cannot be 
secured except by the lavish ex})enditureof money 
and the employment of skilled labor, and this ne- 
cessitates the creation of cemetery corporations. 

** The cemeteries iu the vieiiiaj^e of our Urge 
American cities, beautified and ornamented as 
as they are by the application of taste and capital, 
have become favourite resorts, not only to the 
many who have deposited in them their dearest 
treasures, but to other thousands who visit them 
to enjoy their scenery and be refreshed in their 
shade. On Sundays and holidays they serve as 
public parks for the lovers of natural beauty, 
while others are drawn to them by a stronger 
love. Instead, therefore, of interfering with the 
health, welfare and comfort of society, they 
actually greatly enhance these, serving also for 
the necessary object for which they were more 
immediately designed.'* 

One would search in vain through the Eng- 
lish or Canadian reports to find a passage at 
all equal to this in rhetoric. Something ap- 



proaching it might be culled from the Irish 
Bench. But the only thing we happen to 
know fit to be cited in the same page is an- 
other effusion of another American judge. 

^* None but themselves can be their parallel." 
Strange to say it was suggested by a similar 
funereal subject, and may be found reported 
in The Commonwealth v. Viall^ 2 Allen 512, 
upon an indictment against the defendant for 
cutting down trees la a burial-ground. Mr. 
Justice Hoar, in delivering the opinion of the 
Court, observes, " The growth of these trees 
may have been watched with affectionate in- 
terest by friends and relatives of the departed, 
whose last resting-place has been made more 
pleasant to the imagination of the survivors, 
by the thought that it might become a resort 
of burds, and a place for wild-flowers to grow ; 
that waving boughs would shelter it from 
summer heat, and protect it from the bleak 
winds of the ocean. The fallen leaf and the 
withered brjuch are embleras of mortality, 
and in the opinion of many, a tree is a move 
natural and fitting decoration of k cemetery 
than a costly monument." 

It is time to close ouf^ambling observations. 
If judges would more closely follow the lead 
of Williamj*, C. J., and Hoar, J., we should 
find that the favourite sea-side authors, com- 

I 

panions of summer stollers, would cease to be 
Tennyson and the rest of the poetical tribe 
in b!ne and gold ; the reporters in law-calf 
arrayed would come into well-deserved pre- 
eminence. Let the American judges imitate i 
Baron Alderson. If they feel poetic stirrings, \ 
let them exhale the divine afiSatus into other 
receptacles than *•*• the judgment of the Court." I 



LAW OF EVIDENCE. 

There is this session before the English 
House of Commons a bill for the amendment 
of the Law of Evidence, many provisions of 
which will prove suggestive to Canadian law- 
yers and legislators. By it, accused persons 
would be competent, but not compellable, io 
give evidence. As we lately noted, such laws 
are becoming common in the States, and with 
certain limitations they may possibly work 
well 

It Ih'ovides also that husbands and wives, 
in every proceeding, both civil and criminal, 
are to be competent and compellable to give 
evidence for or against each other, provided 
that any communication made by husband or 
wife by the other during marriage shall be 
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privileged. We would call attention to the 
decision, Storey v. Veach^ 22 0. P. 164, whore, 
in an action by husband and wife for an injury 
sustained by the wife (the husband being 
joined merely for conformity), it was held that 
the mouths of both plaintiffs were shut, while 
the defendant could, under our statute, give 
his evidence against them. In view of this 
decision, some amendment of the law of evi- 
dence, as it relates to husband and wife, would 
seem to be called for in this Province. 

Another matter in the English bill is that a 
barrister, solicitor, attorney, or clergyman of 
any religious persuasion, shall not be bound 
to disclose any communication made to him 
confidentially in his professional character. 
Upon this, some correspondence has lately 
appeared in our columns. As regards privi- 
lege of clergymen, we understand there .is a 
very important case now pending in the Court 
of Chancery {Keith v. Lynch)^ where one of 
the defendants, a Roman Catholic clergyman, 
refuses to disclose matters communicated to 
him in the confessional. It is not improbable 
that some of the questions raised, but not 
decided, in Cullen v. Cvllen, and adverted 
to by Strong, V. C, in Blms/ey v. Madden, 
18 Gr. 889, touching the Treaty of Paris atid 
the Quebec Act, will have to be decided in 
Keith V. Lynch. 

Among other changes (some of which have 
evidently been suggested by Parliamentary 
Election Law, the Tichborne cause e^Wbre^ 
and the practice in Chancery), we further note 
the following in the bill we have referred to : 

" A witness is not to be excused from answer- 
ing on the ground of criminnting himself, but no 
answer so given shall be used against bim in any 
criminal proceedings, or in nny proceeding for a 
penalty or forfeiture. The improper admission 
op rejection of evidence shall not be ground of 
itself for a new trial or for the refusal of any 
decision in any case, if it shall appear to the 
court before whom such an objection is raised 
that independently of the evidence objected to 
ftnd admitted there was sufficient evidence to 
justify the decision, or that if the rejected evi- 
dence had been received it ought not to have 
varied the decision. A witness shall not be 
hound to produce any document in his possession 
not relevant or material to the case of the party 
requiring its production, nor any confidential 
writing or correspondence which may have passed 
between him and any legal professional adviser. 
An impression of a document made by a copying 
niachine shall be taken prima /aide to be a cor- 
rect copy," 



SELECTIONS. 



LIABILITY OF RAILWAY COMPANY-FIRE 
COMMUNICATED BY LOCOMOTIVE. 

No invention of modern mind or appliance 
of modern civilization has been more prolific 
ill results or more fruitful in litigations than 
railroads. Railroad cases constitute, in fact, the 
largest single department of litigation to which 
the attention of our higher courts is called. 
Upon the particular subject of the liability of 
railway companies in case of tire communicated 
by locomotive engines,* more than a quarter 
of a hundred cases have been decided in the 
higher courts of England and the United States. 
Soon after the introduction of railways in Eng- 
land the question arose as to whether railway 
companies were not liable absolutely for any 
damage that might occur in consequence of 
fire from locomotives (King v. Pearse, 4 B. and 
Ad. 30), but it was early decided that the 
legislative body of the State, in conferring 
privileges and franchises on railways, did not 
thereby impose any such absolute lial)ility 
upon them. But it appears that this principle 
demanded reiteration even so late as 1860, 
when the full court of exchequer, in Vaughan 
V. Taf Vale R, R. Co., 5 H. and N. 679; 
s. c. below, 3 ib. 743, decided that a railway 
company was only responsible fortheneglij^^ent 
use of fire in locomotives. Chief Justice Cock- 
burn, in this c«so, .sai<l : ** J he defendants us^d 
fire for the purpose of propelling locomotive 
engines, and no doubt they were bound to 
tfike proper precautions to prevent injury 
to persons through whose land they passed ; 
but the mere use of fire in such engines does 
not make them liable for injury resulting from 
such use without any negligence on their 
part." The following cases, however, well 
establish the doctrine in England that it is 
only in cases of negligence that the railway 
companies are liable for damages by fire from 
engines: King v. Fearse, supra; Aldridgev, 
The Great Western R. R. Go.^ 3 Man. and Gr. 
515 ; s, c 42 E. C. L. 272 ; Figgott v. Eastern 
Counties R. R, Co., 3 Man. Gr. and Scott; 
s. c, 54 E. C. L. 228 ; Gibson v. The South- 
Eastern R. R, Co., 1 Fos. and Fin. 23 ; Vaughan 
V. Taff Vale R. R. Co., svpra ; Freemantle v. 
The London & North- Western R. R. Go., 10 
C. B. N. S.; s. c, 100 E. C. L. 89; Smith v. 
London, etc. R, R. Go,, L. R. 6 C. P. 98. In 
the United States, in the absence of statutory 
regulation, the same doctrine prevails as in 
England. Negligence alone subjects the com- 
pany to liability in case of damage. 

In Massachusetts by general statutes, chap- 
ter 63, section 101, it is provided that " every 
(railroad) corporation shall be responsible in 
damage, to any person or corporation whose 
buildings or other property may be injured by 
fire communicated by its locomotive engines; 
and it shall have an insurable interest in 
the property along the route for which it 
may be so held responsible, and may procure 
insurance thereon in its behalf." The wisdom 
and policy of such a statute ib, of course, 
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purely a matter for the legislature of the State 
to be affected thereby ; but the Massachusetts 
law is undeniably arbitrary, and fails even of 
suppressing litigation upon the precise point 
under discussion. See Mart y. Western R. R, 
Co,y 1 8 Meta 99 ; Ingenoll ▼. Stochbridge & 
PitUfieU R R Ca., 8 Allen. 438 ; Ross t. 
Boston do Worcester R. R. Go.^ 6 id. 87; 
Perley^ t. Eastern R. R, Co., 98 Mass. 414, 
and others. The rule that railway companies 
are liable for negligent use of Bro in locomo- 
tives having been thoroughly established, it 
becomes expedient next to consider the nature 
and scope of the negligent consequences to 
which the liability extends The cases na- 
turally divide themselves into three classes : 
1. Where the negligence is solely that of one 
of the parties. 2. Where the negligence is 
contributory. 3. Where there is a distinction 
between direct and remote damages. There 
is one other limited class of ca.ses which will 
be noticed at the close of this article, relative 
to damages, by fire from locomotives, to goods 
in the possession of the company. Under 
the 4first division it is first observable that 
railway companies are bound to use screens, 
caps or other requisite appliances ^o prevent 
the escape of fire or sparks from the smoke 
pipe. In Bedell v. The Long Island R. R, Co., 
4 Am. Rep. (44 N.Y. 367) it appeared that a 
*' spark arrester*' had been used upon the 
smoke pipe of the engine from which fire 
had communicated to plaintiff's honse, but it 
bad been removed, and this alone was held 
sufficient to go to the jury on the question of 
negligence. See, also, Alhridge v. The Great 
Western R. R. Co., supra; Piggott v. Eastern 
Counties R, R. Co., supra ; Gibson v. The 
South-Eastern R, R. Co., supra. 

The omission of all these appliances and 
precautions, and the fact that premises are set 
on fire by engines thus driven, would be a 
prima facie case of negligence. 1 Redfield on 
Railways 452. In Gibson v. South- Eastern 
R R. Co., supra, it was shewn " that sparks 
flew out of the engine and fell upon the 
herbage and pasturage, and set it on fire ;** 
and Watson, B., said: ^^Tliat is sufficient 
evidence according to the cases.'* In some 
cases the negligence is not entirely in the 
management or construction of the locomotive. 
In Smith V. The London and South- Western 
R. R. Co., supra, the company^s servants had 
been employed in cutting grass and trimming 
hedges at the side of the track, and had heaped 
together the cuttings, and allowed them to 
remain fourteen days. This heap caught fire 
from a locomotive, and was carried across a 
stubble field and a public road 200 yards 
to the cottage of plaintiff, which was burned. 
The Court held that there was evidence for the 
jury on the question of negligence, although 
there was no suggestion that the engine itself 
was improperly constructed or driven. The 
jury found for plaintiff, and the court on 
appeal refused to interfere. See, also, Gibson 
V. The South- Eastern .R. R. Co., 1 Fos. & 
Fin. 23 ; Vaughan v. Taf Vale R, R. Co., 



5 H. & N. 679. Under the Massachusetts 
statute, several cases of this character have 
arisen. In Perley v. Eastern R. R. Co., 98 
Mass. 414, a wood lot half a mile distant 
from the track was ignited ; the sparks set fire 
to the grass in the open field, and spread 
without any break in the direction of the 
wood lot, over the premises of several different 
proprietors, and finally burned the wood lot 
in suit. The court held the company liabla 
In Hart v. Western R. R Co., 13 Mete. 99, 
the fire was communicated from the engine to 
a carpenter's shop, thence, by wind driven 
sparks, sixty feet to plaintifTs dwelling, which 
was consumed, and the company «^as held 
liable. In Ingersoll v. Stochbridge and Pitts- 
field /?. R. Co., 8 Allen 438, the fire was com- 
municated from the locomotive to a bam, 
thence through a shed to plaintiff's barn, and 
the company was held liable. See, also, Eon 
V. Boston and Worcester R. R. Co., 6 Allen 87. 
We c >me now to the second class of cases 
wherein the injured party contributes to the 
loss. , 

These cases have arisen usually where fire 
has been communicated to grass, etc., or any 
combustible material lying near the track. lo 
111 Central R. R. Co. v. Mills, 42 111. 407» 
which was an action to recover for a stack of 
hay burned in consequence of fire communi- 
cated through grass and weeds from the loco- 
motive of the company, the court said : '^Tbe 
company were bound to use the same diligence 
in removing dry weeds and grass and all othw 
combustible material, from exposure to igni- 
tion by the locomotive, that a cautious and 
prudent man would use in reference to com- 
bustible materials on his own premises if ex- 
posed to the same hazard from fire as dry gra^ 
upon the side of a railway.*' And it is a 
question for the jury whether the company 
has exercised this care, and whether the 
injured party has contributed to the injury Vy 
leaving combustible material upon his own 
land adjoining the railroad. See, also, Ths 
Ohio <Sb Miss. R. R. Co. v. Shanefelt, 47 W- 
497; III Central RR. Co. v. Frazier, ib. 505; 
overruling Bass v. Chi. Bur. & Qu. R. R. Co., 
28 ib. 9 ; Chicago <fb K R. R. Co. v. SimmoM, 
54 ib. 504. In this last case above mentioned 
the court said that " land owners contiguous 
to railways were as much bound, in law, to 
keep their lands free from an accumulation of 
dry grass and weeds as railroad companies 
were ; so when a fire is ignited on a company s 
right of way, and is communicated to fields 
adjoining, the negligence of such owner will 
be held to have contribu*ed to the loss, and, 
unless it appears the negligence of the com- 
pany was greater than that of such land 
owner, the latter cannot recover for injuries 
thus arising.** 

In Vaughan v. The Taff, Vale R. R. Oo., 
supra, which was an action to recover for » 
wood lot consumed, as was alleged, by fire 
from a locomotive of defendant company, Jt 
appeared that at the time the fire was dis- 
covered the wood was burning, but the d7 
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grass on the railway bank had been already 
burned. Chief Justice Cockbilm intimated 
that if the fire was carried indirectly by 
the dry grass on the bank to the wood, 
the defendant would be liable, but if it arose 
from the sparks not being carried to the 
bank but direct to the wood which was 
full of dry combustible material, the defendant 
would not be liable. It is thus well estab- 
lished, that one who owns land along a railway 
has a duty to perform in dry seasons when 
grass and weeds are liable to ignition. ' But 
By far the most important part of the discus- 
sion is included under the next and third 
division of cases, wherein the distinctiofi 
between the direct and remote damages is 
made. A rentnU of the discussion, and an 
obserration of the course of decisions, both 
in England and the United States, will reveal 
the fact, that not until recently has this dis- 
tinction been advanced in the courts. In fact 
the decisions of England do not furnish a 
single instance of the distinction. So late as 
Smith V. The London and South- Western 
JL £, Oo.j tfipra^ (decided in 1870), in which 
fire was carried across a stubble field and a 
public road 200 yards to a cottage, it was 
held, without limitation, the plaintiff could 
recover, the jury having found negligence. .In 
the United States the distinction has not been 
contended for or judicially recognized except 
in New York, Pennsylvania, and possibly in 
Illinois. In Massachusetts it has been ignored 
under their statute. Derley v. Eastern R. E, 
Co,^ 98 Mass. 414. The leading case (and in. 
iact the only case) in New York, which recog- 
nizes this doctrine is, Ryan v. New York 
Central R R Co,y 86 N. Y. 210. In this 
case it appeared that, by the negligent man- 
agement of the engine, fire was communicated 
to ft wood-shed of the company, and thence to 
the house of plaintiff which was destroyed ; 
held, that the burning of the house was too 
remote a consequence of the company's negli- 
gence to render it liable therefor. 

This case was followed and approved in 
Penn, R R Co. v. JTarr, 1 Am. Rep. 431 
(62 Pa. 858). In this case a warehouse, 
situat^ near the railroad track, was set on 
fire by sparks from one of the company's loco- 
motives, and the fire was communicated frobi 
the warehouse to a hotel which was also con- 
sumed. Held^ that the company was not 
liable for the destruction of the hotel by reason 
of the injury being too remote. In Toledo^ 
P. and W, R R, Co. v. Pindar^ to appear in 
5 Am. Rep. (53 III. 447), it appeared that a 
building belonging to the company was set on 
fire negligently by a locomotive, and from the 
burning building, fire was blown across the 
street, and then communicated to the house of 
the plaintiff. Held, that the question whether 
the injury was too remote was for the jury. 
This is the extent of the reported adjudication 
on this most interested and complicated ques- 
tion of direct and remote damage.s. At com- 
mon law, if a man build a fire on his own lands 
and allow it negligently to escape, he will be 



liable for the injury resulting thereby to his 
neighbors. Turhenville v. Stamps, 1 Ld. 
Raym. 264; s. c, 1 Salk. 18; Pantcm ▼. 
Isham, ib. 19 ; Com. Dig. Actions for Negli- 
gence, A. 6. But there must be a line some- 
where, where the liability ends, else private 
individuals and corporations run. hazards of 
which they little dream ; and our courts, uni- 
versally, may find an emergency in which 
they will be compelled to recognize some such 
doctrine as has been laid down positively in 
New York and Pennsylvania, and eonditiork- 
ally in Illinois. 

Finally, we come to the adjudications upon 
the liability of railroads for damage from fire 
communicated by locomotives to goods in their 
charge as common carriers or warehousemen. 
In Steinwig v. Erie R. R. Co., 8 Am. Rep. 678 
(43 N. Y. 123) the plaintiff shipped goods over 
the defendant's railroad. By a clause in the 
bill of lading, the defendant was released from 
liability *•*• from damage or loss of any article 
from or by fire or explosion of any kind.'' 
The goods were destroyed while on one of 
defendant's trains, by fire, which caught from 
a spark from the engine of the train. Held, 
that the defendants were not, by the stipulation 
in the bill of lading, released from liabilitj for 
loss arising from its own negligence. In 
Barron v. Eldridje, 1 Am. Rep. 126 (100 
Mass. 455), it appeared that flour in sheds and 
grain in elevators in the possession of defen- 
dant railroad company were burned by fire 
communicated by a locomotive of the com- 
pany. It appeared further that the flour sheds 
were situated near the |fack and were of com- 
bustible material, that tne fire was communi- 
cated first to these sheds and then to the 
warehouse or elevator, a distance of 250 feet 
Held, that the company were guilty of negli- 
gence as to the grain in the elevators, but that 
it was a question for the jury whether they 
were guilty of negligence as to the flour in 
sheds. These latter cases are governed some- 
what by the special contract or relation of 
carrier or warehousemen and patron. The 
great question which arises, however, on the 
liability of railroad companies for fires com- 
municated by their locomotives has been 
when the relation is that of corporation to 
individuals independent of special contract, 
which we have already fully discussed. — 
Albany Law Journal, 



FIRES COMMUNICATED BY LOCOMO- 
TIVES—PROXIMATE AND REMOTE 
DAMAGES. 

In a recent article [ante, p. 30p) we took 
occasion to discuss in a general way the lia- 
bility of railway companies for losses by fire, 
communicated from locomotives We now 
propose to consider more definitely and 
thoroughly the question of proximate and' 
remote, or direct and indirect injuries, in co i- 
nection with the liabilities of railway compa- 
nies. As we stated in the article above re- 
ferred to, the adjudication upon this precise 
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point is exceedingly limited, there being only 
4hree cases* reported in which the question 
{independent of statutory regulations as in 
liassachusetts) has been presented for judicial 
determinination in America, and not a single 
case in which it has been so presented in 
England. As Judge Hunt remarked in Eyan 
T. K Y, GenVral R R. Co.^ 85 N. Y. 210, 
" it will not be useful further to refer to the 
authorities," and an examination of the sub- 
ject upon principle, will be the only method 
Which can evolve the true rule of law regulat- 
» ing cases of this character. It is true that the 
question cannot be called an open one in New 
York or Pennsylvania, nor possibly in Illinois ; 
but in England, nnd in the great majority of 
the American States, it is not only novel, but 
unadjudicated — not only new but open. In 
New York and Pennsylvania not only has the 
distinction between proximate and remote in- 
juries from fires communicated by locomotives, 
and a corresponding limitation of liability been 
recognized, but the courts have taken it upon 
themselves to declare where the line of demarc- 
ation shall be drawn. See cases cited supra. 
In Illinois, the ISupreme Court, while acknow- 
ledging that such a distinction exists, holds 
that the question whether the damages are 
too remote is for the jury, thus leaving it to 
the judgment of these twelve men to deter- 
mine the point ^at which the liability of the 
railway company shall cease. The order of 
the investigation will, therefore be this: 1, 
to determine whether the maxim, cauna proxi- 
ma non^remota spectatur has any application 
whatever to cases lik^ those under considera- 
tion ; and, 2, to determine whether — conceding 
that the distinction between proximate and 
remote damages is admissible — the question 
whether the damages are too remote is for the 
court or the jury. 

The existence of the maxim in the common 
law, eatisa proxima non remota speetatur^ 
does not necessarily imply that it is univer- 
sally applicable. It may or may not be appli- 
cable to railroads, found in the negligent com- 
mission of injuries. It is the general rule 
that a bailee of goods is responsible only for 
a degree of care and prudence in the execution 
of his trust But railroads, as common car- 
riers, are liable absolutely for the goods com- 
mitted to them for carriage, with the dual ex- 
ception of loss by the act of God or the public 
enemy. The rule, therefore, that private in- 
dividuals are respon^ible only for the direct 
and proximate, or immediate consequences of 
injuries inflicted on others is only a j97'ma 
facie argument that railroad companies are 
only so liable. Railroad companies arc so 
constituted, and occupy such a peculiar and 
powerful position in the economy of life that 
special laws may be, and often are, demanded 
f»>r their control and for their punishment. 
The special and enormous franchises, privi- 
leges and powers conferred upon these corpo- 
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* Ryan v. New York Central R.R.Co., 35 N. Y. 210 : Pen. 
R, R Co. V. Kerr, 1 Am. Rep. 431, (62 Pa. 363) ; Toledo, 
etc., R. R., Co. V. Pindar, 5. Am. Rep. (53 lU. 447.) 



rations, naturally require a correspondingly 
special and enlarged duty and liability to the 
public. And when railroads wore first estab^ 
lished in England, the question arose whether 
they were not liable obMolutely for loss by fires 
communicated by locomotives. This liability 
was sought to be enforced on the ground of 
this special and enlarged power and privil^e, 
which the legislature had ccmferred on rail- 
way corporations, but it having been judici- 
ally determined that they were only liable for 
the negligent use of fire in locomotives at as 
early date (King v. PearsBy 4 B. & Ad. 30), 
the liability of these corporations has con- 
tinued thus modified until the present But 
it must be conceded that the question of the 
extent of the liability, when il is once deter- 
mined that the extent of the liability exists, 
is quite a different question from that of the 
existence of any liability at all. 

A division of the damnges consequent upon 
a careless or negligent management of a loco- 
motive engine into proximate and remote, ne- 
cessitates another modification of the rule of 
liability. Railroads may be the cause of in- 
jury to adjoining property in two modes, con- 
sidered in reference to care or the want of it 
For injuries to adjoining property, resulting 
from want of care, they are liable, according 
to the well established rule ; for injuries oc- 
curring, notwithstanding the exercise of care, 
they are not liable, according to an equally 
well-established rule. Now, it has been pro- 
posed, and, as wo have seen, in some states 
determined, to further divide the injuries occa- 
sioned by want of care into two classes— those 
which are remote and those which are proxi- 
mate, for the former of which they shall not 
be liable, and for the latter of which they 
shall be liable, thus multiplying divisions, and 
throwing upon our courts the determination 
of a multitude of new questions arising from 
unprecedented distinctions, inasmuch as the 
distinction sought to be enforced in reference 
to railways is comparatively new, it seems 
that those who advocate it ought to assume 
the burden of proof. But the only argument 
of any potency and pertinency used by either 
Judge Hunt in Ryan v. Ifeto York Central B.^ 
i?. &?., supra, or Judge Thompson in Fenn. 
R. R. Go. v. Kerr, supra, is the rule of the 
common law, ca'iisa proxima non remota sptcr 
taiur, as if all the force of this maxim had not 
been destroyed by long continued acquiescence 
both in England and America, in the negation 
of this distinction in cases of damage by fire 
from locomotives. The force of this maxini 
has been neutralized by this continuous ac- 
quiescence in the absence of the distioctiop, 
and the question is at present in the state m 
which it would be had the distinction been one 
altogether new in law, if the distinction con- 
tended for were thus new in law, it must be ad- 
mitted that courts would be exceedingly loath to 
admit its pertinency in cases of negligent inju- 
ries by corporations possessing such immense 
powers and franchises as have been conferrea 
upon railroads. Such corporations wo«W 
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doubtless b6 the very last to receive the bene- 
fit of the proposed distinction and the corres- 
ponding limitation of liability. It becomes, 
therefore, a grave question whether, admitting 
that the distinction is expedient and lawfal in 
ordinary cases of injury by private persons, 
it is also expedient and lawful in cases of in- 
jury by corporations ; and inasmuch as the 
rule of unlimited liability for negligent injuries 
has been almost universally acquiesced in for 
half a century, or since the advent of railways, 
and the rise of cases such as are comprehended 
within the scope of this discussion, some ex- 
ceedingly potent reasons must be advanced to 
change the rule of liability. It is said that 
"a railroad terminating in a city might, by 
the slightest omission on the part of one of its 
numerous servants, be made to account for 
squares burned, the consequence of a spark 
communicated to a single building.''* 

Again, it is said : ** To sustain such a claim 
as the present" (for remote damages) "and 
to follow the same to its legitimate conse- 
quences, would subject to a liability against 
which no prudence could guard, and to meet 
which no private fortune would be adequate.! 
But it appears that the argument of the learned 
judges is directed to the hypothetical conse- 
quences of the rule which they oppose. They 
also seem to consider that there is no differ- 
ence in principle between the cases of a rail- 
road company and of a private individual. 
Both of these modes of reasoning we deem 
unsound. The latter has been sufficiently re- 
ferred to in the previous portions of this paper. 
Of the former we have to sav that the realities 
of half a century of railway existence, the exi- 
gendes of great injuries occasioned by rail- 
roads to property adjoining, and the pecuniary 
answerability of railway companies, have 
never warranted any such hypothesis. 

In establishing a rule, such as is proposed 
by what is called the consequential argument, 
it is acknowledged to be a great fallacy to re- 
fer to consequences which only by the west 
extraordinary coincidences could happen, or 
to events which are only in the range of pt^ssi- 
bility. It is possible that a spark from a loco- 
motive should become the first of a series of 
causes which should burn a city, but the 
hypothesis has nothing to do with the forma- 
tion of a rule of legal liability ; because the 
nature of things and an observation of the 
past shows that silch a result is extremely 
improbable. And when such a hypothesis is 
resorted to, to save a railroad company from 
liability for the indirect burning of a hotel or 
of a dwelling house, it seems like a misuse of 
the mode of calculating chances in establish- 
ing a rule of law. Railroads have existed, 
thriven and become the most potent and opu- 
lent agency in the whole domain of commercial 
— and we might add, political — life, under the 
operation of a rule of law which excludes any 
distinction between proximate and remote 



* Judge Thompson In R. R. Co. v. Kerr, supra. 
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damages, or any limitation of responsibility 
based on these distinctions. Then why in* 
voke a hypothetical and extremely improbable 
exigency in the process of establishing a rule 
of liability for those powerful corporations ?* 

But, for the purposes of the discussion, we 
. have decided to concede that such a distinc- 
tion as proximate and remote damages is ad- 
missible in fixing the liability of railroads for 
losses occasioned to adjoining property by 
fires communicated from locomotives. We 
shall then have arrived at the second part 
of the discussion. We have contended thaf 
the courts as a matter of law, ought to hold 
that the liability of railroads for negligent 
injuries to adjoining property, should be co- 
extensive with those injuries. But it will be 
observed that the high courts of New York 
and Pennsylvania have gone to the other ex- 
treme. They not only hold that there is a 
limit to the liability, which is based on re- 
moteness of result, but they go so far as to 
declare, in a given case, where, that liability 
ends. Eyan v. 2^ew Yorlc Central JS. i?, Oo,, 
supra; Fenn. B, R. Co. v. Kerr^ supra. 
This leaves nothing for the jury to do but to 
assess the amount of the damages. The 
Supreme Court of Illinois, however, takes a 
medium ground and holds that the question 
of remoteness also is for the jury. The ques- 
tion of the admissibility of the distinction be- 
tween diredt and indirect losses, and the line 
of demarcation between the two ought to be 
very well settled to warrant a court in judici- 
ally determining what is direct and what is 
indirect The line of demarcation seems to 
be too complex and obscure and not suffici- 
ently arbitrary to warrant a judge in taking 
the question of remoteness away from the 
jury entirely and putting his own version upon 
it '* Remote consequences'* is a relative 
phrase just as ^* reasonable care '' is relative; 
and the question of negligence in a railroad 
company, in case of injury to persons or pro- 
perty, is .seldom or never taken from the jury, 
except in cases where a positive enactment has 
been violated. 

The boundaries of proximate consequences 
have been very properly defined to be the na- 
tural, necessary and probable consequences 
arising from any act. Now the natural, neces- 
sary, and probable consequences of fire 
escaping from a locomotive may and 'must 
differ according to circumstances and periods. 
In a dry time wi^h a high wind, the neces- 
sary, natural and probable consequences 
of the escape of fire from a locomotive 
would be not only the destruction of build- 



-in those extraordinary and exceptional instances where 
immfense conflagrations should ensue from so slight a first 
(Miiuse as a spark from a locomotive negligently managed 
or constructed, the hardship of the rule of unlimited lia- 
bility could be easily modified under some general prin- 
ciple like that which reuses a party frova the perform- 
ance of a contract or the dischai^ge of a liability in case of 
war, superior force, public calamity and the like. So even 
the assumed necessity for the rule laid down in Ryan ▼. 
Nviv York Central R. R. Co., and Penn. R. R. Co. v. Kerr, 
aupra, is merely suppositious and has no substantial eiia- 
tence or force. 
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ings immediately adjoining the tract of the 
company, but also buildings and other pro- 
perty situated at a distance and separated 
from (say 89 feet, as in Penn. H R, Co, 
y. Kerr^ aupra,) the buildings immediately 
set on fire by the passing locomotive. Again, 
immediately after a rain, with no wind, 
the escape of fire from locomotiyes in large 
quantities would scarcely consume a thatched 
roof adjoining the track, in accordance with 
this established law of necessary, natural or 
probable consequence. , And inasmuch as the 
Jury is allowed to determine whether there has 
oeen a due regard and care in the management 
and structure of the locomotive when fire 
escapes and does injury, it seems altogether 
proper that they should be also allowed to 
determine what proportion of the consequences 
of a want of regard and care in such manage- 
ment and structure is necessary, natural and 
probable. — Albany Law Journal, 



OWNERSHIP OP SOIL OF HIGHWAYS. 

It is a well-known presumption of law that 
the soil of a highway prima facie belongs to 
the owner of the land intersected by it ; and 
where the land on either side belongs to<a dif- 
ferent proprietor, each will be entitled to the 
soil on his side usqus ad medium filum via, 
or, in plain English, up to the middle of the 
road {Doe v. Pearsey, 7 B. & 0. 805), whethei^ 
it be a private road or a public road (Bolmee 
Y. Billingham, 7 C. B. N. S. 829). The pre- 
sumption has been said to be founded on the 
supposition that the right to the use of the 
road was granted by the owner of the soil at 
some former period, and that his ownership 
extended originally up to the middle of the 
road ( WhiU v. Hi% 6 Q. B. 487), a convenient 
but bold assumption, so that we are not sur- 
prised that Lord Denman should have thought 
in White v. Hill^ that presumptions of this 
nature were put too high. 

It has been recently doubted whether the 
rule of law as to this presumption applies to 
the case of a street in a town, or of a site for 
cottage granted by a land-owner on the side of 
a public road {Beehet v. Corporation of Leede^ 
20 W. R 454), but this does not go beyond 
dicta. It is, however, settled that the pre- 
sumption does not arise where the land inter- 
sected by the road originally belonged to one 
person, and part has been granted to one owner 
and part to another ( White v. Bill, sup.) ; nor 
does it arise where the highway is one which 
was originally laid out, under the provisions of 
an Inclosure Act, across the waste of a manor 
(B, V. Edmonton, 1 Moo. & Ray. 24) ; for there 
the soil of the highway is considered as remain- 
ing vested in the lord of the manor, subject to 
the right of the public to pass and repass over 
it (Poole V. Buehiuon, II M. & W. 827). Nor 
does the soil of highways vest in turnpike 
trustees, where such are appointed under the 
provisions of the general Turnpike Acts, with- 
out a special clause for the purpose, for they 
are only considered as having the control of 



the highway (Daxieon v. Gill, 1 East, 69). 
For this reason, in a case where the trustees 
of a turnpike road were empowered to lower 
the level of a road going over a hill, and they 
moved to restrain the adjoining freeholder 
from making a tunnel under the road, on the 
ground that it would obstruct future improve- 
ments of the road. Lord Langdale, M.R., de- 
clined to interfere ( Cunliffe v. Whalley^ 13 
Beav. 411). In general, the question whether 
the soil of a highway has passed by a convey- 
ance of the adjoining land, will depend on the 
intention of the parties, as manifested by the 
conveyance. In Berridge v. Ward (9 W. R. 
0. L. Dig. 20, 10 C. B. N. S. 400), where a 
piece of land had been conveyed to a purcha- 
ser with general words, the court presumed 
that the soil ueque ad medium filum tug 
passed by the general words inserted in the 
the conveyance as appurtenant to the piece of 
ground specifically granted, though it was in 
terms excluded by the measuresient and col- 
ouring of a plan to which reference was ma<)e 
in the conveyance. So, too, in Simpson v. 
Bendy (8 0. B. N. S. 438), the conveyance of 
a field, described as " Chamberlain*s Field, 
containing by admeasurement 3a. 8r. 85p., be 
the same more or less, abutting towards the 
west on Hairs Lane," was held to vest in the 
purchaser a moiety of Hall's Lane. On the 
other hand, in Marquis of Salisbury v. The 
Great NbrLhem Bailway Co, (7 W. R. 76), 
where the defendant company had purchased 
of the plaintiff a piece of freehold ground 
abutting on a highway, partly for a site for 
their line of railway, and partly for the pur- 

Eoae of diverting a portion of the existlDg 
ighway, it was held that the conveyance to 
the defendant company did not by implication 
or otherwise pass that part of the old road 
which had ceased by the diversion to form part 
of the highway. 

The ground of this decision was the pre- 
sumable intention of the plaintiff not to part 
with his freehold in the soil of the road. The 
circumstance that he had acquiesced in the 
defendant company's taking possession of and 
enclosing the disused portion of the old road, 
might have had more weight with a Court of 
Equity than it had with the learned judges 
who tried the case. Any how, the case may 
be viewed as establishing that the presun^ption 
does not arise on :he occasion of a sale by a 
land-owner to a railway company or public 
bodyof a pieceof ground adjoining the highway. 
The next and more important question is, 
what are the rights of the owners of the soil 
of a highway with relation to the soil of it, and 
what are such rights worth ? As such owner 
he is entitled to all profits arising therefrom, 
both above and underground, subject to the 
rights of the public (Comyn. Dig. Chimin, A 2), 
yet such profits, above ground at all events, 
can seldom be worth much, for obvious rea- 
sons. And here it may be observed, first, that 
where there has been a public highway, no 
length of time during which it may not have 
been used will prevent the public from resum- 
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ing the right if they think fit ( Vooghty. Winch, 
2 B. & A. 662) ; and, secondly, that the public 
have a prima Jacie right to the entire space 
between the two hedges, provided it be not of 
an extraordinary width (Ghroove v. Wist, 7 
Taunt 29), and are not confined to the metal- 
led road in actual use by the public, and as 
Bach kept in repair {Bex v. Wright, 8 B. & 
Ad. 681 ). 

As regards underground profits, the owner 
of the soil of a road is of course entitled to the 
mines and minerals thereunder, and must sup- 
port the surface. No more need be said as to 
this. As regards profits above ground, his 
rights are necessarily very restricted. Of all 
trees, for instance, growing on the side of the 
highway, he is legally the owner {Goodtitle v. 
Aiken, 1 Burr. 188) ; yet if such trees be, in 
the opinion of the surveyor, an obstruction, he 
may fell and remove them, although when 
felled they belong to the owner of the soil. In 
a singular case (Turner t. Eingwood Highway 
Board, 18 W. R. 424, sec. 14 Sol. Jour. 976), 
it appeared that a public road had been set out 
in 1811 by Inclosure Commissioners, with a 
width of fifty feet About twenty-five feet 
only of the fifty feet thus allotted had been 
used as the actual road ; the sides had become 
covered with heath and furze, through which 
fir trees had grown up of themselves. In 1858 
the Highway Board cut down some of these 
fir trees, and advertised them for sale ; and on 
bill by the owner of the adjoining land to 
restrain such cutting, it was held, on the 
authority of Beg, v. Wright {sup,), that the 
right of the public was to have the whole 
width of the road, and not merely that part 
which had become used as the via trita pre- 
served from obstructions ; and that such right 
had not become extinguished by the fact that 
the trees had been allowed to grow up for the 
period of twenty-five years ; it being the right 
of the public to have such trees removed on 
the ground that their growth by the side of 
the highway was a nuisance. Yet it seems 
that the adjoining owner had a right to the 
timber of the trees when so cut down. In 
%. V. United Kingdom Telegraph Co. (10 
W. R. 588 ), which was an indictment against 
the defendant company for setting up telegraph 
posts so as to obstruct the highway, it was 
distinctly laid down by the Court of Queen's 
Bench, that where there is a road running be- 
tween fences, the public have a right to the 
whole space lying between the fences, and are 
not confined to the metalled road. No doubt, 
as Crompton, J., who delivered the judgment 
of the court, observed, part of the land lying 
between the fences may be a rock, or from 
some other cause inaccessible to the public ; 
hut such a piece of land would be excluded by 
those very circumstances, as it could not be 
called a road or part of a road in any sense. In 
jcase under the 59th section of the 6 & 6 Will. 
J^* cap. 50, a road was nine feet wide j^ and 

'T^ being a piece of uninclosed land at the 
side of it, also nine feet wide, which land was 
80 rough and uneven that no carriage ever did 



or could go over it, the owner of the adjoining 
field took it into his field and. put a fence round 
it The surveyor of the highway having taken 
down this fence, it was held that he was not jus- 
tified in so doing, inasmuch as the fence was not 
on the road (Evans v. Oakley, 1 C. & K. 125). 

It only remains to add, that the owner of the 
soil of the highway is entitled to the herbage 
on the roadside, and may maintain an action 
of trespass against a stranger who sufiers his 
cattle to depasture along the road (Devaston 
V. Payne, 2 H. B. C 627). It has been held, 
in a singular case, that there may be trespass 
in pursuit of game, within the meaning of 
1 & 2 Will. IV. cap. 81, where the person 
charged has never quitted the highway (Beg, 
V. Pratt, 3 W. R. 372, 24 L. J. Mag. Cas'. 118). 

For an instance of a bill to restrain parties 
from attempting to obtain proprietary rights in 
the soil of a highway in derogation of the plain- 
tiff's prrprietary right in such soil, see Attor- 
ney-General V. The United Kingdom Electric 
Telegraph Co, (10 W. S. 167), where the 
alleged injury consisted in the defendant com- 
pany having laid down telegraph wires in a 
trench along the greater part of the plaintiff's 
frontage to the highway. — Solicitors^ Journal. 



MAGISTBATES, MUNICIPAI., 
INSOLVENCY & SCHOOfi LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

ASSSSSMBNT FOR StREKT WATERING. 

There must be a bylaw for the necessary 
assessment, for the watering of a street, passed 
ii^}8egitent to, and consequent upon, the presen- 
tation of the required petition therefor, and 
after the fullest opportunity given to any rate- 
' payer to object to its passage, and a resolution 
for that purpose, passed by a manicipal cor- 
poration, under a by-law antecedently made, 
and which authorized this mode of proceeding, 
instead of by by-law, was therefore quashed, 
but without costs, as the applicant had been 
one of the jetitioners, was well aware of its 
object, had enjoyed the benefit of the resolu- 
tion, and had been dilatory in complaining. — 
In re Morell v. City of Toronto, 22 C. P. 828. 

COUNTT JUDQB DrAWINO PaPERS. 

The Consol. SUt. U. C. oh. 16, sec 6, as 
amended by 29 ^ic. ch. 80, enacts, that no 
County Court Judge shall directly or indirectly 
practice in the profession of the law as coun- 
sel, attorney, solicitor, or notary public, or as 
a conveyancer, or do any manner of convey- 
ancing, or prepare any papers or documents to 
be used in any Court of this Province, under 
the penalty of forfeiture of office and of $400. 

The declaration alleged that defendant, being 
such Judge, did in certain proceedings in the 
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\ Surrogate Coart prepare certain papers and 
documents to be n^ed in said Cour.t, to wit, the 
petition of one G., &q,, describing the papers. 
Defendant pleaded that he did not practice in 
the profession of the law as an attorney for 
said G., or as such attorney prepare any papers 
or documents to be used in said Surrogate 
Court. 

The evidence shewed that defendant pre- 
pared gratuitously for G., who was a widow in 
poor circumstances, the petition, bond, and 
affidavits required to enable her to obtain 
administration to her late husband. 

ffeld, that the second plea was proved, and 
a verdict was therefore entered for defendant 
on the leave reserved. 

Per Draper, C. J, of Appeal, and Morrison, 
t/., the evidence did not bring defendant within 
the spirit of (he act or the mischief against 
which it was directed, which was the doing 
the acts prohibited for profit. — Allen qui tarn 
, V. Jarvis, 81 U. C. R. 56. 

Highways. 

Held, on demurrer to the pleas set out below, 
that a municipality cannot, for the purpose of 
repairing or draining a highway, commit an 
injury to private property, by collecting and 
conveying water to it, and shelter themselves 
from liability under their statutable obligation 
to keep the road in repair : 

Held, also, that a similar statutable duty of 
evening the road upon which they grew, was no 
answer to an action for injury caused to plain- 
tiiTs land by the felling of trees, accompanied 
by the allegation that in so opening the road 
a portion of the trees, in being cut and felled, 
* necessarily reached to and fell upon plaintiff's 
land, but doing said 'land, <&c., no unnecessary 
and no material injury, <fec. — Rowe v. Corpora- 
tion of Rochester, 22 C. P. 819. 

Insolvency. 

Held, on exceptions to the plea set out below, 
that a deed of composition and discharge, made 
without any proceedings in insolvency (before 
or after), without any assignee being appointed, 
and apparently wholly outside the Insolvent 
Court, cannot be a bar to non-assenting credi- 
tors. — Green v. Swan, 23 C, P. 807, 

Sale for Taxes. 

Under the 13 & 14 Vic. ch. 67, land was 
sold in 1852, for taxes of several years, 
including 1851, for which year the collector's 
roll had been returned to the treasurer, with 
his affidavit that the reason for not collecting 
the amount was that the land was non-resi- 
dent. It was proved clearly, however, that 
from the 6th February, 1861, until long after 
the sale, the land had been occupied by defen- 



dant's father, who lived ,npon it with his 
family. 
Held, that the sale was illegal. 

It was objected also that there was no proof 
of want of distress on the land, nor of the 
advertisement of sale: that the affidavit of 
the collector was insufficient : that the assess- 
ment was not proved : that sections 45 and 46 
of the Act had not been complied with : and 
that the sheriff did not sell that part of the 
lot most beneficial to the owner; but these 
objections, upon the evidence set out below, 
were overruled, except the last, which was not 
decided.-Street v. Fogul, 22 U. C. R. 119. 



SIMPLE CONTRACTS Ss AFFAIRS 
OP EVERY D4.Y LIFE. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Militia Band Instruments. 

In replevin for certain instruments forming 
part of the band of a militia band, brought by 
the commanding officer, it appeared that the 
instruments had been purchased partly by 
money voted by the city corporation, partly 
by general subscription, and partly by dona- 
tions of the officers and men of the battalion. 
Some difficulty having arisen amongst the 
officers, one defendant refused to give up the 
instrument, alleging his right to hold posses- 
sion as being president of the band committee, 
andjbhe other defendant acted with him. 

Held, 1. That under sec. 48 of 27 Vic. ch. 3, 
the instruments became the property of the 
commanding officer, who might maintain re- 
plevin for them ; and that this section, as to 
such property, was in no way controlled by 
section 47. 

2. The defendants were not entitled to notice 
of action under 31 Via ch. 40 sec. 89, for that 
statute had no application ; but that if it had 
there could be no right to such notice in reple- 
vin ; and the finding of the jury, that defen- 
dants did not honestly believe that they had 
the power under the statute to do what they 
did, would also disentitle them to the notice. 

3. Following Deal v. Potter, 26 U. C. R. 578, 
that tlie plaintiff was entitled to recover as 
damages the value of any of the goods which 
could not be replevied. — Lewis v. Teale and 
McDonald, 31 U. C. R. 108. 

P&OMISSORY NOTB — StaMPS — PlKADING. 

To an action by payee against maker of ft 
promissory note, the plea was that there was 
not affixed thereto, at time of making, an 
adhesive stamp, or stamps of the required 
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amount, or any stamps whatever, as required 
by the statute in that behalf: 

Held, on demurrer, plea good. — Escott v. 
EscoU, 22 C. P. 305. 

Quieting Titles Act. 

To complete the chain of the paper title to 
to the land in respect to which a certificate 
of title was prayed production or proof of a 
power of attorney from the patentee to one 
Johnston was required. Search had been 
made for it without success. Its existence was 
not sworn to positively by the petitioner and 
the only evidence of it was an affidavit of one 
Page, who did not swear that he had ever seen 
it, and did not state his means of knowledge 
of its existence. 

There were also some suspicious circum- 
cnmstances with regard to a deed executed 
apparently 'in pursuance of the power. 

The only evidence as to possession was a 
statement in the petitioner's affidavit that one 
Hicks, to whom the petitioner agreed to sell 
the land in 1866, was still in possession, and that 
possession had always accompanied the litle. 

No notice appeared to have been given to 
th0 person who was in possession. 

No affidavit was put in as to adverse claims 
served upon the person directed to receive 
them. 

The evidence as to possession and the exist- 
ence of the power of attorney was held insuffi- 
cient, and a certificate of title was refused until 
further evidence should be given to clear up 
the suspicious circumstances in the deed, said 
to be executed in pursuance of the power of 
attorney, and affording positive proof of the 
existence of the power, or else shewing the 
exercise of acts of ownership, which would 
justify the presumption that a conveyance of 
the legal estate had been made by the 
patentee. 

Notice was directed to be given to the per- 
son in possession, and an affidavit as to adverse 
claims ordered to be furnished. — He Sireet, 8 
C. L. J. N. S. 197. 

RiOLROAI) TlOKKT. 

1. A railroad ticket " good for one seat from 
Philadelphia to Pittsburgh" entitles the holder 
to one continuous passage from Philadelphia 
to Pittsburgh in the train into which he enters 
to be carried, and not by train after train and 
l>y broken stage day after day, 

2. If the passenger chooses voluntarily to 
leave the train beft^re reaching his distinction, 
l^e forfeits all his rights under the contract 

3. One who buys a ticket is bound to inform 
Mmself of the rules and regulations of the com- 
pany in running its trains. 



Having left the train in which he started, 
the fact that he subsequently entered another 
train and travelled over a portion of the route 
without being required to pay fare by th© 
conductor in charge of the train, will not pre- 
judice the company or renew the contract. — 
Adam Dietrich v. Pennsylvania A. R. R, Co., 
8 C. L. J. 202. 

Railway Passbnoers' Luggage. 

The plaintiff, a carpenter, had with him,' as 
a passenger by defendants* railway, a box con- 
taining a concertina, a rifle, a revolver, two gold 
ckaine, a locket, two gold rings, a silver pencil 
case, a sewing machine, and a quantity of tools 
of his trade, such as chisels, planes, <&c. The 
box having been lost at the Toronto station 
while in defendants' care : 

Meld, that the articles in italics were ordin- 
ary personal luggage, for which defendants 
were responsible, but that the others were not : 
Wilson, J., dissenting as to the concertina. 

Held, also, that the fact of the other articles 
being in the box could not prevent the plaintiff 
from recovering for such as were personal 
luggage. — Bndi/ v. The Grand Trunk Railway 
Company of Canada, 31 U. C. R, 66. 

ONTARIO REPORTS. 

COMMON PLEAS. 



Stewart ». Taqgabt. 

Sale of land for tazes — Whole lot previously assessed— Sv^e- 
quent assessment of half, and apportionvunt of taxes 
between both halves — Collector not bound to search for^ dis- 
tress — SS Vic, ch 36 — Treasurer's list: its co7itents and 
time of furnishing — Quantity need not he described — 
Party assesed may purchase. 

A lot, previously assessed as to the whole, was, on clatrn 
made to half of it, assessed as to th^s half, and tlie 
taxes of ijrevioas years apportioned betfk^een both 
halves : Held, that tliere was no objection to this. 

Where land in assessed and t^ixcs imposed, an omission by 
the collector to demand and levy the amount from 
property ou the premises, cannot, since 32 Vic, ch. 36, 
avoid the sale. 

The treasurer's list, under sees. 110 and 131 of the above 
act, is sufficiently furnished at any time daring tlie 
mouth of February. 

This list need not contain the amount in arrear. 

A designation, in the list, thus " N. W. or W. i 14," held 
sufficient. 

It is not necessary at a sale of land for taxes to describe 
particularly the portion of the land to be sold, and 
therefore a sale of "89 acres " of a particular lot was 
held sufficient. 

The party assessed may become the purchaser of the land 
sold for taxes. 

(22 C. P. B. T. 284.) 

Ejectment for 89 acres, west-half lot 14, 9th 
concession of Wawanosh. 

Plaintiff claimed under a tax title ; defendant, 
as tenant to one Owens. 

At the trial, at Goderich, before Gwynne, J., 
plaintiff proved a deed from the warden and 
treasurer to him (dated 1st December, 1870,) of 
the land claimed, setting out a warrant, dated 
8rd August, 1869, and a sale, 80th November, 
1869, for $54.69, arrears of taxes up to 81st 
December, 1868. The warrant was admitted, as 
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8tat<>d, to have been for taxes claimed for 1865, 
1866, 1867, HDd 1868; that proper advertise- 
ments had been made ; that the whole lot, 200 
acres, bHc( been assessed in 1865 and 1866 on 
the noo.resideot roll ; that ia 1867 and 1868 the 
west-half had been assessed to plaintiff, as 
owner, but that he was not residing on the lot, 
but lived about one and a-half milca distant, in 
the next township ; that the collector hkd re- 
turned the taxes for 1867 and 1868 as unpaid; 
that the collector made no demand for these 
taxes ; that in the ret^irn made bjr the treasurer 
to the township clerk, in 1869, the lot was 
described thus : ** S. or £. } of 14, and N. or 
W. J 14," and no amount was stated as due ; 
and for 1869 this west half was assessed on the 
non-resi*.ient roll. 

The treasurer was called, and proved the sale 
and non-redemption. At the sale his entry was : 
••W. i 14, 9th con., 100 acres, $54.69. Nov. 
30, Mr. Stewart, 89 acres, $54.59." He had 
act before, or at the sale, ascertained or deter- 
mined what portion should be sold as most 
advantageous ; but it was some days after the 
sale that he did so, according to the best of his 
judgment. He did not know of any clearing or 
improvement on the land sold. On the 80th of 
January, he mailed the list to the township 
clerk in Wawanosb. This clerk had subse- 
quently died, and he could not say whether it 
would reach that day. In 1867, the treasurer 
divided the taxes of preceding years between 
the east and we»t halves. The west half was 
returned in 1867, with taxes not collected, the 
reason given being ** non-resident." In 1868 
the same was tbe entry in the resident roll. 

For the defence, the defendant swore that he 
had been living on the west half for four years, 
to May, 1871, and had improved it ; that he bad 
built a house in 1867 ; and that there was ample 
property out of which the arrears could have 
been made ; that no taxes had ever been de- 
manded of him ; that in 1870 he had his name 
put on the lot ; that part of his house might be 
on the road ; that he was a squatter without title. 

There was other evidence on this. 

It was also shewn that, in course of mail, a 
letter posted -laQuary 30th would be at the post- 
office in Wawaoosh about 7pm, 1st February 

For the defence it was objected, 1st, that the 
lot should not have been divided in 1867, and 
the taxes of that year were not sufficiently in 
arrear; 2nd, that there was a distress in 18' 8 
sufficient to cover the taxes; 3rd, that no 
demand had been made for the taxes ; 4th, that 
no proper list had been furnished to the town- 
ship cldrk, nor proper half designated, and no 
Ikmount stated ; 5th, list not proved to have 
been forwarded by 1st February; 6(h, the sale 
was void, because the treasurer did not select 
the land actually sold, t«.,, there were no par- 
tioular 89 acres sold ; 7th,' that plaintiff, being 
assessed as owner, could not purchase, and 
arrears should have been collected oot of his 
property in Asbfield, being within the county ; 
tliat there was no proper return under sec. 1 1 1 
of the Act. 

. There was a yerdict rendered for plaintiff, 
subject to the opinion of the Court '^n these 
objections. 

In Michaelmas Term, Harrison, Q CI, obtained 
a rule on these jirouods. to which 



A. Richardif Q C, shewed cause, citing 29 
and 80 Vic, ch. 53, sees. 95, 96, 112, 131 ; 
Laughtenborough v. McLean^ 14 C. P. 175 ; 
Payne v. Ooodyear, 26 0. C. 448; Allan t. 
Finher, 18 C P. 63; Raynes v. Crowder, 14 
C. P. Ill; Hall V Hill, 22 U. C 578 ; Cotter ▼. 
Sutherland, 18 C. P. 395; 82 Vic, ch. 86, sec 
120 (0.) 

Harrison f contra, cited Knaggs t. Ledyard, 12 
Grant, 820; Harbourne t. Buskey, 7 C. P. 46; 
Munro v. Qray, 12 U. C 647 ; Mills t. McKay, 
15 Grant, 192 ; Wame v. Coulter, 26 U. C. 177 ; 
Townstnd v. Elliott, 12 C. P. 217; Bos Upper's, 
Edwards, 5 U. C. 594 ; Quaekenbush v. Snider, 
18 C. P. 196; OrantY. Qilmour, 21 C. P. 18; 
Charlesworth v. Ward, 31 U. C. 94. 

Hagaktt, C.J., delivered the judgment of the 
court. 

We do not see how the treasurer could have 
done otherwise than divide the lot in 1867. It 
is not for him to examine critically each man*8 
claim to land. The claim of plaintiff in 1867 
was made to this west half, and, without refer- 
ence to the goodness or badness of such claim, 
the division was made in good faith. Under 
sees. 24, 25, and 27, in the Act of 1866, we 
think no objection can be urged to the course 
taken. The assessments for 1865 and 1866 were 
equally divided between the halves, and from 
thenceforward they were assessed separately. 
No injustice was done to any ooe by this pro- 
ceeding. 

Then, as to the existing distress. These pro- 
ceedings were under the Act of 1866, and with 
this point we may conveniently consider the 
other objections as to the absence of any demand 
of the taxes. 

Sec 95 directs the collector to call nt least 
once on the party taxed, if within tbe local 
municipality, and if the person (sec. 96) whose 
name is on the roll reside outside the munici- 
pality, he shall notify by post. These are pre- 
liminary requirements to a distress. 

By sec. 98, where a non-resident has required 
his name to be put on the roll, the collector 
shall notify by post, and may distrain anything 
on the land. 

Here the name on the roll was that of Stewart, 
who lived in another township, and the defen- 
dant, in 1867, had nothing to do with it, and in 
1868, when he alleges he had the property 
there, was still not on the roll. The collector 
might, on taking the proper steps, have levied 
the arrears by distress on the lot. 

When the treasurer (sec 127) knows there is 
distress, he may levy it. The Act of 1868-9, 
82 Vic cap. 86, sec. 130, directs that the trea- 
surer need not make enquiry as to distress before 
selling ; and if any tax shall have been due for 
the third year preceding the sale, and no redemp- 
tion within the year, the sale, if openly and fairly 
conducted, shall be final and binding, " it being 
Intended by this Act that all owners of land shaU 
be required to pay the arrears of taxes 4ue there- 
on within the period of three years, or redeem 
the same within one year after the treasurer's 
sale thereof.*' 

I am of opinion that if the land was assessed, 
and the taxes in fact unpaid, an omission by the 
collector to levy the amount from property which, 
by due diligence, he might have found liable 
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thereto, cannot, in the present state of the law, 
aToid the sale. 

It cannot be, in my judgment, that thevalidity 
of the sale is to depend on the diligence or want 
of diligence in a collector in some previous year. 
The wan-t of a demand may be a good reason to 
aToid a distress, but one very insufficient for the 
purpo^<e it is now used. The clnuae of the Act 
above cited seems to throw^the onus on the 
owners or parties interested in lands **to puy 
tbe arrears of taxes due," and not to lie by, 
tiusting to some irregularity or omission on the 
part of assessors or collectors. 

Wc see no reason to doubt the fact of this land 
being assessed for and chargeable with these 
four years* arrears of taxes. I fully agree with 
the views expressed by Draper, C. J., in Allan 
T. Iluher (13 0. P. 70) : " It appears to me im- 
possible to hold that the collector's neglect to 
search for goods which, with diligence, he might 
have found, or to enquire with sufficient care for 
the address of the party assessed on his roll, in 
order to transmit a statement to him by post, can 
hare that effect," viz , to avoid the sale. This is 
quoted approvingly by the present Chancellor, in 
Bank of Toronto v. Fanning (17 Grant. 517). 

Allan V. Fisher certainly held that when the 
lot was occupied, and A. B. known and recog- 
nized as the owner, and full distress thereon, it 
was the duty of the assessor to enter A B.*s 
n.-ime as owner, and the name also of a known 
occupant Instead of this, he inserted the lot on 
the roll as land of a non-resident, without any 
name. The retult was, that during that year no 
officer but the treasurer could receive the rates ; 
he would be the only officer who could distrain ; 
and the court held the assessment for that year 
invalid, and the sale avoided. This decision was 
in 1863, under (apparently) 16 Vic. cap. 182. 

The present case is very different The assess- 
meots for 1865, 1866 and 1867 are, I think. 
regular, for reasons stated In 1868, the first 
year that distress is alleged to have been on the 
lot. Stewart wae? the pei*son ns^es-sed, and was on 
the resident roll, and returned as not collected on 
the absentee list. Therefore it seems to me to 
fall within the doctrine of Allan v. Fisher, as 
being m'-rely a case of neglect to search for dis- 
tress, or to notify the absent owner. The omi.s- 
siou of duty dkl not, as in the case cited, caufe 
the land to be placed on the nouredident roll, 
auci thus take the collection out of the hands of 
the local officer. Several of the judges in the 
Court of Appeal, in Bank of Toronto v. Fanning 
(18 Grant, 891), consider everything cured if 
any part of the taxes oe in arrear for the statu- 
table period. 

We hold this objection to fail without the aid 
of this view of the law. 

As to the treasurer's list to be furnished to the 
clerk, section 110 (1869) directs him to send a 
list of all the lands in respect of which any 
taxes shall have sbeen in arrear for three years 
preceding the first day of January in any year, 
such list to be furnished on or before the first 
day of February. Section 181 forbids the sale of 
UDy lands not included in the lists furnished to 
tne clerk in the month of February preceding 
the sale. 

Even if we found it dearly proved (which it is 
not) that the list here was not furnished till after 
1st February, we should hold that its being fur- 



nished any time during February would be suffi- 
cient under these two sections. The section 
gives the heading that is to be on the list ; it 
does not sa^' in terms that the amount of taxes 
in arrear shall be stated in the list. 

It is objected that the list sent 80th January, 
1869, gave no amounts of arrears, but merely 
the list of the lauds liable to be sold for arrears 
of taxes in the year 1869. 

This land appears as *• 9th con , S. or E. } 14 ; 
N or W. ^ 14.-* The land probably lies north- 
west or soath-east. and nothing was shown that 
the deiicription would not sufficiently identify it 

The effect of sections 111, 112, 113 and 114 
seems to be that the fact of the land being in 
arrear, and liable to be sold, shall be communi- 
cated by the treasurer to the township clerk, who 
shall give copy of the list to the assessors, who 
shall ascertain if any of the lots named are occd- 
pied, and notify the occupants, and the owners, 
if known, that the land is liable to be 8ol4for 
arrears of taxes, and enter in a column, ** occu- 
pied, and parties notified," or, ** not occupied." 
The clerk is then to ascertain if any lot on the 
list is entered as occupied. He shall notify the 
treasurer thereof, and the latter, by the Ist July, 
shall return to the clerk an account of all arrears 
of taxes due in resipect of such occupied lands, 
and the clerk shall then put the amounts in the 
collector's roll for the year, to be collected, &o. 

The objection that the treasurer's list, filed at 
the trial, as sent in January, does not therefore 
avail. 

1 hardly understand the force of the objection 
that there was no proper return under section 
111. The only return there spoken of is that by 
the assesrior to the clerk. 

No evidence was given or enquiry made res- 
pecting this matter when the witnesses were 
heing examined, and we do not see how we are 
to assume anything t(» be wrong. 

As to the objection that at the sale no particu- 
* lar 89 acres was sold, it is cured by the statute 
of 1868-9, section 188: "It shall not be neces- 
sary to describe particularly the portion of the 
lot which shall be sold, but it shall be sufficient 
to Fay that he will sell so much of the lot as shall 
he necessary to secure the payment of the taxes 
due.'^ By section 141, after selling, the trea- 
surer shall give a certificate stating distinctly 
what purt of the land has been so sold, &c. 

We see nothing in the objection that the plain- 
tiff could not purchase, having been assessed for 
the land. 

We think the rule should be discharged. 

Rule discharged. 



ASSESSMENT CASES. 



(Before the Judge of the County Court of the County of 

Prince Edward.) 



In TBI MaTTSR 07 TBI ASSISSMSNT Of DATID 
DOWNXT AND OTHIRS. 

Aaaeaamnt Ad of 1869, fOntJ—Time far service of notice of 

appeal. 

The three days allowed for service of notice of appeal 
Arom assoHsment counts from the time of the decision 
of each case by the Court of Revision, and not ttom the 
day the co'urt closes. 

[Picton, June 13th, July 3rd, 1872.] 
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The sppeliaDts, on the 6th day of May last 
past, served the ManicipHl Clerk with notioes of 
appeal from the decision of the Court of ReYibioD, 
respecting the assessment of the above parties. 
The Clerk refused to receive the notices or con- 
sider them as filed in these cases, on the groond 
that they were served too late, as the Assess- 
ment Act of 1869, (Ontario,) required them to 
be served within three days after the deci:iion of 
the Court of Revision ; the Court of Revision 
held its first Session on the 25th day of April, 
1872, adojurned until the following day : ad- 
joarned until and again met on the 29th of the 
same month, disposed of balance of cases on list, 
then adjourned until the 6th day of May last, 
upon which day the minutes of the previous ses- 
sion were approved and the roll confirmed. 

Appellants considered the notices were served 
in proper time — that the three days commenced 
from the day the Court of Revision confirmed 
the roll. 

On June 13th the appeal was heard before His 
Honour, D. J. Macarow, Deputy Judge. 

W. H. R. AllUon, appeared for appellants. 

Low, Q-C, contra. 

The Clerk being sworn, admitted the service 
of the notice .in this a^d all other cases above 
referred to on the 9th day of last May. He did 
not give the usual notices to the parties Mppcal- 
ing, because he balieved that they were iiMt in 
time as all the cases were decided upon hy tbe 
Court of Revision more than three days ber'oru 
the 6th of May. The minutes of tlie Court of 
Revision — as produced to the Court — shewed that 
the Court sat on the 25th, 26ih and 29ch days of 
last April and the 6th of last May, and the d tci- 
sion given in this and the other cases named 
were not disturbed or reconsidered before the 
Court closed its labors 

LoWf Q. C, argued that the notices, in order 
to be properly served, should have been in the 
clerk's possession within three days after the 
day each case was decide!, and not the day ' 
when the Court closed. 

Allison^ contra, the three doys counted from 
the day the Court confirmed the Roll. 
No authorities were cited. 

His Honor said that as the points raised were 
of serious importance, he would a 'journ tbe 
Court to consider the matter, and to ascertain if 
any decision had been given by other County 
Court Judges on the points raised in this case. 

8rd July. — Maoakow, D. J. — I have ascer- 
tained from the Judge of the County Court of 
the County of Simooe (Judge Go wan), that it is 
his opinion that the three days should be counted 
from the day the decision is actually given in 
each case, and not from the day the Court of 
Revision closed. 

I am of opinion that the three days must be 
counted from the time the decision is given. I 
am glad to find this view . confirmed by the 
opinion of Judge Gowan — ^for whom I have a 
▼eiry high respect — and in this view I have no 
alternative but to administer the law as I find it. 

My decision is, that the time for the notice 
counts from the time of the particular decision, 
and not ffbm the day of the close of the Court 
of Revision, as contended for by Mr. Allison 
and I dismiss this and the other cases withoat 
costs. 



ENQLISH BEPOBTS. 



EXCHEQUER CHAMBER. 



Thb Queen v. Rrbvb and Qanoock 

Evidence — AdmUsl^ility ofconfessUm. 

The prisoners, two children of about eight years of age, 
having been apprehended on a chaige of misdemeaaonr, 
the mother of one of the prisouers, in presence of a 
policeman, and of the mother of the other prisoner, said, 
" You had better, as good boys, tell the truth." There- 
upon both prisoners confessed. 

Held, that the confession was admissible against tbe 
prisoners on their trial. 

[20 W. R. 631.) 

Case stated by Byles, J. 

The prisoners were children. One was eight 
years of age and the other a little older. They 
were convicted at the Worcester Assizes of an 
attempt to commit a misdemeanour by obstruct- 
ing a railway train. 

The evidence was that Hancock's mother, 
Reeve*8 mother, and a policeman being present 
after they had been apprehended on suspicion, 
Mrs. Hancock said, ** You bad better, as good 
boys, tell the truth,*' whereupon both the pris- 
oners confessed, and on this confession were 
both convicted. 

Tbe question for the Court of Criminal Appeal 
is whether the eonfession was admissible against 
both tbe piisoners or either. 

Mo counsel appeared for the prisoners. 

Streeten, for the prosecution contended th»t 
the words used by the mother of the prisoner 
Hancock were nothing more than an exhortation 
to the prisoners to be good boys and tell the 
truth, thnt they amounted only to moral suasion, 
an<l contaiued no promise of favour or menace 
which could operate as an iodncement to the 
prisunerj to confess, and so render inadmissible 
what was subsequently said by them. He cited 
Keff. V. Jarvis, L. R. 1 C. C. R 96, 16 W. R 
111. 

Kkllt. C. B — I am of opinion that this con- 
viction must be affirmed. The cases have already 
gone quite far enough for the protection of guilt, 
and the doctrine of the inadmissibility of confes- 
sions ought not, I think, to be extended. The 
last authority upon the subject. lieg. v. Jarves^ 
(ubi sup.) may act as a guide to us on the pre- 
sent occasion, and there the inducement to the 
prisoners to c 'iifess was certainly stronger than 
it WJis here, where the word» used were such a«» 
any mother might very properly say to her son 
in similar circumstances. The confession which 
was made by the prisoners was, I think, strietly 
admissible against them. 

WiLLES, J., Cliasbt, B.y ^Groyk, and QiTAiir, 
JJ., concurred. 
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The Right Honourable Sir Barnes Peacock, 
late Chief Justice of the High Court of 
Calcutta, was appointed in June last a mem* 
ber of the Judicial Committee of the Privy 
Council, with a salary of £5 000 a year. Si^ 
Jas. W. Colville, one of his colleagues on th^ 
Judicial Committee, is also a retired Chief 

4 

Justice of the same Indian Court. 



Mr. Baron Hughes, one of the judges of the 
Irish Exchequer, died last July. It is said 
that his successor will be the present Attor- 
ney-General for Ireland, the Right Honourable 
Richard Dowse, M.P. 



In ndticing the death of Matthew Daven- 
port Hill, Q. C, — the senior in the list of 
Queen^s Counsel — the Law Magazine and the 
Sflieitortt^ Journal advert to the fact, that in 
1838 he won general respect and admiration 
by his gratuitous defence of twelve men, who 
had been condemned to transportation by a 
Canadian Court for political offences in Canada 
and who were brought to London on a writ 
of habeas corpus, obtained on the ground of an 
illegal conviction. He succeeded in getting the 
conviction quashed as to one half the number. 

It has lately been held in the English Court 
of Bankruptcy, by one registrar sitting a$ 
chief jad^e in an appeal from another regis- 
trar, that a liquidation by arrangement cannot 
be sanctioned by the court in a case where 
the debtor was without assets. It appears 
from the judgment, that the point was not 
argued ; no cases are referred to, and the 
matter is disposed of by a broad declaration 
that it was clear to the mind of the registrar 
that the Legislature never intended that a 
debtor, who has not a single farthing for his 
creditors, should avail himself of the provi- 
sions of the bankruptcy law. The practice is 
stigmatised as an ingenious device to revive a 
most obnoxious practice under the eld law, 
that of white- washing, and ought to receive 
no countenance from the court: Bx parte Aahy 
16 Sol. J. 674. i;'he Revue Critique lately 
discussed this question under the Dominion 
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Statute, and came to an opposite conclasion. 
The law has been settled in this Province, in 
a case not cited in the Bevite (Re Thomoiy 15 
Gr. 196) that the want of assets is no reason 
why the case should not fall within the scope 
of th^ Act 

A gift for life of consumable articles with a 
limitation oyer, in a testamentary instrument, 
is usually held to vest in the donee the abso- 
lute ownership. There have been conflicting 
decisions as to the effect of such a gift in the 
case of farm-stock. But lately the Master of 
the Rolls has held (in Cockayne v. HarrUon^ 
20 W. R. 504) 8 C. L J. N. S. 219, that the 
subject of such a bequest being in the nature 
of stock-in-trade, only a life-interest passed as 
to so much of the stock as was of a consumable 
nature, and that the gift over was operative. 



It has been held in Chambers by Mr. Justice 
Gwynne in Jameson v. Kerr^ that goods may 
be replevied out of tlie hands of a guardian in 
Insolvency, notwithstanding the provisions of 
Con. Stat U. C. cap. 29, sec. 2. This is an 
important decision. The same point has arisen 
in Nova Scotia, but has not yet been decided, 
so far as we have heard. 



STAMP BLUER ATORS. 

The Government of Ontario propose doing 
a good deed in the working of Oivision Courts, 
which we are glad to notice, especially as it 
chimes in with what \ye have always con- 
tended for, namely, that every convenience 
should be given to officers in performing their 
duties, and that they should not bo t&xed to 
provide, as they have been, not merely con- 
veniences but even necessaries. 

Those who are acquainted with the prac" 
tical working of the Courts, know the diffi- 
culty of making headway with business during 
the sittings, when the Judge has to see stamps 
put on the papers and cancelled in his pre- 
sence. They will therefore appreciate the act 
of the Attorney General in ordering oblitera- 
tors for the use of clerks, thereby saving the 
time of judges, officers, suitors and witnesses. 
The County Judge of Siracoe was so impressed 
with the necessity of some such labor-saving 
and time-saving machine, that he got at his 
own expense some instruments for cancelling 
stamps, which, though rather roughly con- 
structed, nevertheless answered the purpose, 
and were found of the greatest service. 



"CAUSE OP ACTION" — WHERE IT 

ARISES. 

Mr. Harrison in his commentary upon the 
44th section of the Common Law Procedure 
Act (as Consolidated), remarks that much 
difficulty has arisen about the meaning of the 
words ** Cause of action " contained in that 
section. The difficulty has, of late, betn 
much increased by the various conflicting 
decisions of the English Courts upon the 
corresponding sections of tljeir statute, t.e., 
the 18th and 19th of the C. L. P. Act of 
1852. The result of this conflict is briefly 
this: the English Common Pleas holds that 
the statute includes a case where the whole 
cause of action, technically speaking, has not 
arisen within the jurisdiction, but where such 
an act has been done on the part of the defen- 
dant, as in popular parlance, gives the plaintiff 
his cause of complaint The Queen's Bench 
holds precisely the opposite of this, name)/, 
that the whole cause of action and not merely 
the act or omission which completes the cause 
of action, must arise within the jurisdiction, 
in order that the language of the statute may 
be fully met The Exchequer has occupied a 
somewhat intermediate position, and some of 
its decisions have been, so to speak, of an 
uncertain sound Thus Fife v. Bounds 30 
L. T. R. 291, is in accord with the holding of 
the Common Pleas, while the later case of 
SicheC V. Borch, 2 H. & C. 954, agrees with 
the view of the Queen^s Bench — though it is 
to be observed that the court does not advert 
to its Pf)rraer contrary decision. In the last- 
reported case in the Exchequer, Durham r. 
Spence^ L. R. 6 Exch. 46, a majority of the 
judges adopted the views of the Court of 
Common Pleas, as expounded in Jackson ?• 
Spittall, L. R. 5 C. P. 542, and held that the 
"cause of action" referred merely to the act 
or omission constituting the violation of duty 
complained of, and creating the necessity for 
commencing the action. Kelly, C.B., strongly 
dissented and upheld the interpretation given 
o^ the words by the Queen's Bench. Subse- 
quent to Durham v. Spence^ the only other 
case reported is th^t of Cherry v. Thompo%, 
(in the Queen's Bench) 26 L.T.N.S. 791, where 
all the judges— Cockburnj C.J., Blackburn, 
Lush and Quain, J.J. — unanimously affirm 
the construction put by their court upon the 
statute. 

Thus the practice stands in about as great 
confusion as once obtained upon the questioQ 
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ofsecarityfor costs, in cases where foreigners 
within the jurisdiction were suing in the 
English Courts — a subject lately discussed in 
this journal. With colonial deference for Eng- 
lish precedents, it will be rather a nice matter 
for our judges now to say what court or what 
practice they will follow. We have no re- 
ported decisions on the section in question, 
but the practice, as we understand, has always 
been in Ontario to hold that it must be shown 
that the whole cause of action arose within 
the Province. But suppose a case now to be 
brought before the judges in term — how would 
they decide ? Follow the holding of the 
Queen^B Bench, as has often been done in 
matters of practice, where the English Courts 
were at variance? (Per Robinson, C.J., in 
GillY. Hodgson, 1 Prac. R. 381). Or, hold 
that the decisions of the Common Pleas, pliu 
the later decisions of the Exchequer, out- 
weigh those of the Bench ? It seems to us 
that the true way out of the quandary is the 
eminently sensible course adopted by Mr. 
Justice Wilson, in Hawkins v. Paterson, 8 
P. R. 264, where he says, "I am not prepared 
to adopt as a rule that we are to follow the 
decisions of the Queen*s Bench, in England, 
more than those of the other courts. * * 

I think WQ should exercise our own judgment 
as to which is the best rule and practice to 
Adopt, if there be a difference in the English 
Courts, and adopt that which will be the most 
convenient and suitable for ourselves, whether 
it shall be the decision of the one court or the 
other." 

In that case the learned judge gave effect to 
the practice of the Courts of Coramou Pleas 
&Dd Exchequer as against that of the Queen^s 
Bench. In the present conflict we incline to 
think (if we may speak without presumption, 
where great masters of the law differ) that 
the practice of the Queen's Bench should be 
preferred to that of the Other common law 
courts. As a matter of verbal interpretation, 
We think ** cause of action " should be taken 
mean the whole cause of action. Such has 
been the uniform meaning attributed to it 
when used in the English County Courts Act 
and in our Division Courts Act. 

Again, to hold that provincial courts can en- 
tertain a suit against a foreigner where, for in- 
stance, only the breach of contract has taken 
place within the jurisdiction and he is not per- 
sonally served, may give rise to very grave 
questions of what is clumsily called '* private 



international law," in case the defendant has 
no assets within the province and it is sought 
to make him liable on the judgment so ob- 
tained in the forum of his domicile. 

This is just one of those troublesome ques- 
tions that can only be settled by a gradual 
course of decision. As it is merely a matter 
of practice, it is thereby excluded from being 
a subject of error or appeal, so that each 
court is left to independent action, and to do 
what seems right in its own eyes. 

SELECTIONS. 

Iowa has added herself to the list of States 
which have abolished capital punishment. In 
that State all crimes heretofore punishable 
with death shall, hereafter, be punished by 
imprisonment for life at hard labor in the 
State penitentiary, and the governor shall 
grant no pardons, except on recommendation 
of the general assembly. 

The tendency of modern philanthropy is 
to make punishment for crime as easy as pofid- 
ble, in a physical point of view. Granting 
everything that may be said, in a general way, 
in favor of Improved modes of punishing crimes 
we think that the danger is upon us of mak- 
ing the doom of criminals too easy, physically. 

Death ia-the severest physical injury that 
can befall a human being, and it is only in the 
extremest cases that such a piunishment should 
be inflicted at all. But we have been able to 
find no adequate reason for abandoning the 
custom of ages of putting one to death who 
wilfully and deliberately kills another. In 
such a case, at least, we believe in the strict le» 
talionis^ the doctrine of '* an eye for an eye," 
"a tooth for a tooth," a "life for a life," 
not to exact retribution (for that cannot be), 
but for the safety of society. Self-preservation 
is the first and strongest law of nature ; and 
the professional criminal, at least, will run 
more chances of being imprisoned for life, than 
of being hung immediately on conviction. The 
laws specifying what crimes shall be punished 
by death, and regulating the execution of 
criminals condemned to death, may and ought 
to be, modified in many instances, but the total 
abolition of capital punishment is a dangerous 
experiment. — Albany Law Journal. 



It has recently been decided in the Supreme 
Court of Main, that the following instrument 
is a negotiable promissory note, payable to 
bearer, for the amount named in it: 

" Nobleboro*, October 4, 1869. Nathaniel 
0. Winslow. By labor 16| days, @ $4 per 
day, $67. ^ Good to bearer. Wm. Vannah." 
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MAGISTBATE8, MUNICIPAL, 
INSOLVENCY &J SCHOOL LAW. 



KOTES OF NEW DECISIONS AND LEADING 

CASES. 

Assignment for the Benefit of Creditors. 

Where a debtor made an assignment to trus- 
tees for the benefit of his creditors, providing 
by the terms of the instrument that the benefits 
conferred by it should be confined to those 
creditors who should execute it within one year, 
or notify the trustees in writing of their assent 
to it ; and where one creditor had been aware 
of the terms of the deed, and had neglected to 
iign it, but had notified one of the trustees 6^ 
his assent ; and where another creditor had not 
been awai^e of the deed, but had taken no pro- 
4iMdiag5 hostile to it, and had given his assent 
tb it when it came to his knowledge; and 
where another, though aware, of the deed and 
its provisions, had neither executed it nor noti- 
fied the trustees of his assent to it, but had 
never acted contrary, or taken proceedings 
hostile, to it: * ^ 

Held, that they were entitled to come in and 
prove their claims equally with those creditors 
who had executed the deed in accordance with 
its terms, although they had allowed more than 
ten- years to elapse. 

Objection being made to the application 
being made by petition in Chambers, and not 
by a separate suit, 

Held, that it was properly made in Chambers 
hy petition in the original suit. 

Tlie Statute of Limitations being urged 
against the admission of the claims. 

Held, that the relation of trustee and eeatui 
que trust had been established between the 
assignees and the creditors who had acquiesced 
in the deed, as well as those who had actually 
executed it, and that therefore the statute was 
inoperative. There was also the additional 
reason, in two cases, that the statute had never 
begun to run, owing to the creditors* right of 
action having arisen after the debtor had ab- 
sconded.-* ^unn y. Adams f 8 L. J. N. S. 211. 

Obimi^al Law — Evidbxob. 

A prosecutrix, in an indictment for an 
indecent assault amounting to an attempt at 
rape, if asked on cross-examination whether 
she has had connection with a person other 
than the prisoner, cannot be contradicted.-— 
Reg. V. Holmes, L. R. 1 C. C. 334. 

Criminal Law — Larcbnt. 

The prisoner, whose goods were in the hands 
of a bailiff under a warrant of execution, forci- 
bly took the warrant from the bailiff, thinking 



to deprive him of his authority. Hdd, that 
the prlscner was not guilty of larceny, but of 
taking fiir a fraudulent purpose. — Reg, v. Bailey, 
L. R. 1 C, C. 347. 

FoRGERT — Bills and Notes. 

Indictment for forging an instrument be- 
ing an 1. 0. U. for thirty-five pounds purporting 
to be signed by the prisoner and one W. The 
latter's name was forged. Held, that the in- 
strument was an " undertaking for the payment 
of money " within 24 A 25 Vic. c. 92 s. 23.- 
Reg. y. Chambers, L. R. 1 C. C. 341. 

Insolvkkoy. ' 

1. The word "due" in the English Bankrupt 
Act means '* presently payable." — Bx park 
Start ; In re Pearcy, L. R. 13 liq. 309. 

2. Under the English' Bankrupt Act the 
holder of a note signed by two members of a 
firm, by the firm, and by other persons, was 
allowed to prove against, and receive dividends 
from, the estates of the said twb partners and 
against the joint estate of the firm. — Ex parte 
Honey ; In re Jeffery, L. R. 7 Ch, 178. 

SIMPLE CONTRACTS & APPAIBS 
OP EVERY DAY LIFE. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Bailment — Negligence. 

The defendants received, as ordinary bailees, 
a dog to be carried on their road. The dog 
had on its neck, when delivered to the defen- 
dants, a collar, to which was attached a strap. 
The defendants secured the dog by the strap, 
and the dog slipped ita collar, escaped, and 
was killed. Held, that securing the dog by the 
collar was the ordinary and proper way, and 
that the defendants were notguilty of negligence 
in fastening the dog by the strap suggjested by 
the plaintiff, who delivered the dog without 
notice that the fastening was unsafe. Judgment 
for defendant. — Richardson v. North Eastern 
Railway Go,, L. R. 7 C. P. 75. 

Bills and Notes — Statute of Limitation. 

The maker of a note in 1846 indorsed the 
note with his name and the year li<66. ^<?^»' 
that the indorsement was a sufficient acknow- 
ledgment to take the note out of .the statute of 
limitations. — Bourdin v. Qreenwood, I*- ^- ^'* 
Eq. 281. 

Corporation, Foreign. 

An American company had a place of busi- 
ness in England and was there sued, the writ 
being served on the head officer of the Engufll^ 
branch, who was not the head officer of th^ 
American corporation in the United States. 
Held, that the company could be sued in Eng- 
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land ; and that said writ was properly served. 
Nmhy v. CoWb Patent Mrearma Co., L. R. 1 
Q. B. ^3 ; 8. c. 

GOOD-Wl'i. 

The defendant, who had sold the ^ood-will 

of a basiness to the plaiDtiff, began business 
ag&in, giving out that the same was a continu- 
ation of his former business, and soliciting his 
former customers for orders. Held, that the 
defendant was entitled to publish any adver- 
tisement or circular to the world at large 
announcing that he was carrying on said busi- 
ness, but was not entitled by private letter, or 
by a visit, or by his agent, to solicit a customer 
ef the old firm to transfer his custom to him, 
the new firm. — Labouchere v. Dawson, L. R. 13 
Eq. 822. 

Nmlioence—Contradictoby Evidence — Nonsuit. 

The defendant having charge of the plaintiff's 
Golt, took it to a blacksmith's shop to be shod 
for the first time, and having tied it there went 
ont. The colt pulling back, threw itself, and 
received injuries of which it died. The plain- 
tiff sued the defendant for negligence in so 
tying the colt instead of having it held while 
being shod; and several witnesses were of 
opinion that what the defendant had done was 
improper, while others thought he had adopted 
the proper plan. 

Held, not a case in which there should be a 
nonsuit, on the ground that the evidence was 
consistent either with the existence or non- 
existence of negligence ; but that the question 
was for the jury. Cotton v. Wood, 8 C. B. N. S. 
568, and Jackifw v. Hyde, 28 U. C. R. 294, dis- 
tinguished. — Henderfon v. Barnes, 82 U. C. R. 
116. 

[In giving judgment, the court used the fol- 
lowing language : — " In the present case, it can 
hardly be sale! that any question of skill or 
science arises. It is, properly speaking, a mere 
matter of opinion, and any juror could, after 
hearing the facts, equally well judge of the 
propriety of the acts complained of, as any 
witness called to pass his opinion as to them. 
Affirmatively, there was abundance of tosti- 
fflony of negligence, in the opinion of the 
plaintiff's witne^es. Can we say that it is not 
evidence of negligence to take a colt to a black- 
smith's shop to be shod for the* first time, to tie 
iim there by the neck, and to leave it so tied, 
^th no person to look after the animal or 
watch it, and being so left it gets Injnred, and, 
M alleged, from the colt being so tied and unat- 
tended ? Witnesses may be called and testify 
™at they would have done just what the 
defendant did, and that they co^uld see no neg- 
l^ence; but it is obvious there are various 



circumstances to be considered in cases of tbis 
nature; for instance, muck depends ppon the 
temper and character of the horse* what would 
be considered a proper course with one horse, 
might be a very negligent way of treating, 
another."] 

Negliorxce. 

Defendant, in pursuance of a contract, laid 
down a gas-pipe from the main to a metre 
in the plaintiffs shop. »6as escaped from a 
defect existing in the pipe when laid, and the 
servant of a gas-fitter employed by the plaintiff 
went into the shop to find out the cause, carry- 
ing a lighted candle. The jury found that this 
was negligence on the servant's part. The 
escaped gas exploded and damaged the shop. 
Held, that the defendant was liable, and was 
not exonerated by the negligence of said ser- 
vant. — Barrows v. March Gas and Coke Co,, 
L. R. 1 Ex. (Ex. Ch.) 96; s. c. L. R. 5 Ex. 61 

Railway. 

A failway company gave the plaintiff notice 
that it would require his leasehold premises, 
and subsequently entered into possession and 
paid for the same. Held, that the plaintiff 
was entitled to a decree that the company 
should accept an assignment of the lease and 
engage to indemnify the plaintiff against the 
rent and the covenants in the lease. — Harding 
V. Metropolitan Railway Co., L- R. 7 Ch. 164. 

Slander. 

Action for slander in imputing adultery to 
the plaintiff whereby she was injured in her 
character and reputation, and became alienated 
from and deprived of the cohabitation of her 
husband, and lost and was deprived of the 
companionship and ceased to receive the hos- 
pitality of divers friends. On demurrer, held, 
that the alleged loss of hospitality was suffici- 
ent to sustain the declaration, and was such a 
consequence as might reasonably and naturally- 
be expected to follow the use of such slanderous 
words. Also, that the i*eal damage was to the 
wife, and would sustain an action by husband 
and wife. — JJavies v. Solomon, L. R. 7 Q. B. 
112. 

Will. 

Testator being tenant of a farm from year to 
year, bequeathed his farming stock, consisting 
of consumable articles, to his wife during the 
term. of her widowhood, and then over. 

Held, that the gift was made for the purpose 
of enabling her to carry on the testator's busi- 
ness of a farmer, and that she was entitled to 
an interest in the stock during her widowhood 
only, the ordinary rule as to rw qua usu contu- 
mUtUur not applying. — Cockayne v. Harrison, 
26 L. T. N.S. 3B6; 8 L. J. N.S. 216. 
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2. A testator appointed A. and the testator's 
"friend*' B. executors of his will, and gave 
each a legacy of £10' >0 "as a remembrance/' 
B. never acted as execator. Held, that B. was 
entitled to the legacy without proving the will. 
—Bubb V. Yeiverton, L. R. 18 Eq. 131. 



CANAPA BEFOBTS. 



ONTARIO, 



COMMON PLEAS. 



pALMsa T. McLennan. 

Account stated— Evidence of— Promissory Note — Stamps. 

Bdd, that an instrument in this form, "Good to Mr. 
Palmer for <S50 on demand," was not a promissory 
note, and so requiring a stamp, but that (Gwynne, J., 
dissenting), in the absence of any explanation of the cir- 
cumstances under which it was given, it was prima facie 
evidence to go to a jury of an account stated. 

[22 C. P., 267.] 

This was an action against the defendants, as 
executors of Duncan McLcnnuu, executor of 
Ponald Campbell. Tne declaration was for 
money payable ^to defendants, ns executors to 
plaintiff; for money lent by plaintiff to Douald 
Campbell; money paid; money received by D. 
Campbell, for plaintiff; intere^st; and for money 
found to be due from D. Campbell to plaintiff, 
on accounts stated between them. 

Pleas, nerer indebted, payment by D. Camp- 
bell, and payment by D MoL.Miiian. 

The case was tritMl at Ottawa, before A. Rich- 
ards, Q. C, sitting for the Chief Justice. 

The plaintiff produced the following document, 
admitted^ to be signed by Donald Campbell : 

•*Good to Mr. Palmer, for eight hundred and 
fifty dollars, ou demand. 10th November, 1866. 

D. Campbell." 

No other evidence was offered. 

For defendant it was objected that this docu- 
ment was a promissory note, and required a 
stamp: 2. That there was no evidence of nn ac- 
count stated, or of any previous dealing between 
the parties: 8. That it was not an account stated 
between plaintiff nnd defendants, there being no 
privity between them. 

A vjrdiot was entered for plaintiff, with leave ^ 
to defendants to move to enter a nousuit. 

In .Michaelmas term last Harrison, Q C, ob- 
tained a rule on the leave reserved, to whioh <S^. 
Bichardf, Q. C, shewed cause, citing Home v. 
Redfearn, 4 B. N. C 433; Sibree v Tripp, 16 
M. & W. 23; Tyke v. Cosford, 14 C P. 64. 

Unrrifon, Q. C. contra, cited Toms v. Sil's, 29 
U. C. 497 ; Ellis v. Mason, 7 Dowl, 598 ; Brooks 
▼. Elkins, 2 M. & W. 74; Wkeatley^. Williams, 
1 M. & W. 533 ; Green v. Davis, 4 B & C 235 ; 
Walker v. Roberts, C. & M. 590 ; Ritchie ▼. Prout, 
16 C P. 426; Byles Bills (ed. I866j, 11. 

Haqarty, C. J. — The case presented at the 
trial W519 certainly not free from suspicion. The 
memorandum is dated November, 1866. The 
action is brought in July, 1871, nearly five years 
after, and against a second set of executors The 
first question to be considered is the plaintiff's 
right to recover by the simple production of this 
instrument. It is cither an ndmission of an ex- 
isting debt to support an account stated, or it is 



a promissory note. If the Intter, the objection 
as to the want of a stamp must prevail. 

** In order to constitute an account stated, 
there must be a statement of some certain amount 
of money being due, which must be made either 
to the party himself or to some agent of bis"— 
per Parke, B., in Hughes v. Thorpe, 6 M. & W. 
667. 

There is no doubt that in the paper in evidence 
there is a statement of a specific amount, and 
the document declares that it is '* good to plain- 
tiff for that amount, on demand." 

It is not easy to find any legal definition ot 
the word **good." It is not so specific ss 
an '^I. 0. U ," which seems to have acqaired 
a definite meaning as an admission of a debt 
My brother Wilson somewhat discusses the point 
in Tyke v. Cosford, 14 C. P. 68. He says, " The 
words are, *good to T. T. (the plaintiff) to the 
amount of $300, to be paid to him.' This seems 
to be an express d^^claration or acknowledgment 
of debt, for whatever 'good* may mean, *tobe 
paid,' must surely mean something. Suppose 

* good' had not been there at all, but the instra- 
ment had been merely, *the amount of $300 to 
be paid to T. T.,' it can scarcely be doubted 
that this would have been as strong and as direct 
an acknowledgment as could well have been made 
of a debt against the person making it. He 
thinks this the same as " I. 0. T. T. $300." He 
adds, ** A plain I. 0. U. so much money, is* evi- 
dence of an account stated, but with the words 

* to be paid* it becomes a promissory note," 
referring to Brooks v. Elkim, 1 M. & W. 74; 

Waithman v. EUee, 1 C. & K. 35. Agnin, be 
says he inolines'to hold that the word ''good" 
would have amounted to an ncknowledsment saf- 
ficient to sustain an account stated, if payable 
in money. "As * I owe you' is an acknowlegd- 
ment, * due to you' should be so too, and it w so 
according to the cases in Hump, Rep. Why not 
also * good to you ?' ** 

My own strong impression is, that " good" in 
thi<4 it.strument must be considered as eqaivalent 
to *'due," and that no rational dislinctiun can 
be drawn between them. If the document mean 
anything it njust be, in substance, to import that 
it is to be considered as declaring to the plaintiff 
that on demand he is entitled to $850 from the 
person signing it; that it is to be good to him 
to enable him to demand such sum from the 
signer. 

Brown V. Gilman, 13 Ma«ss. 158. was a esse of 
a momornnlum signed, "Good for $126 on de- 
mand," signed by defendant. It was decided 
that a holder, who could not provo it was gifen 
to him. could not recover. No quesDtion is raised 
as to the effect of the word "good." Parker, 
C. J , says: " On a count for monfly lent, money 
hftd and received, &c., it would be coDcIusive 
evidence of so much due, unless the party sign* 
ing it shoiild prove it w»is given with a different 
intent. The present plaintiff must shew it was 
given to him." 

In Franklin v. March, 6 New Ham p. 364, 
"Good to R. B. or order, for $30. borrowed 
raonoy,'* wag held a goid promissory note. 
Parke, J, says "Good to R. C. or order," i« 
equivalent to a "promise to pay R. C. or order." 

I do not refer to these American cases for any 
other put pose than to shew the common nnde^ 
standing as to the term '* good." It is, I think, 
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a word of well known popular mesniog. **A 
^D '* is, I presume, its equivalent, and is also 
a word very well known. In fact, I think, in 
this country, it is a word used instead of the 
"I. U.*' of known old country significance. 
Assuming it to bear the same meaning as the 
eommon I. O. U., we have to consider its effect 
in evidence without any explanation of the cir- 
eamstances under which it is given. By itself I 
think it sufficiently imports a consideration. 
The case cited of Tyke v. Coaford bears on that, 
point, and is supported by JDaviet y. Wilkinson^ 
10 A. & E. 98. 

There is no doubt that it is always open to de- 
fendant to rebut any inference to be raised^ by 
the production of such an instrument ; and if in 
fact no debt be due or account stated, the docu- 
ment goes for uothing. In support of this view 
may be cited Leraere v. EUiot, 6 H. & N. 658, 
where the late Chief Baron says, ** An I. U. 
professes to be the result of an account stated in 
respect of a debt due, and it is important not to 
make fiction supply the place of truth and say 
that an account has been stated in respect of a 
debt where in reality there was none.'* 

A late case in our Queen's Bench, Toms t SilU^ 
29 U. C. 498, is also in point. The evidence 
shewed there was no debt due. The plaintiff, as 
attorney for V., had a bill of costs against the 
defendant, who had been sued by V. He paid 
part of the bill, and wrote at the foot, *'I will 
pay the above balance in a week." He owed 
nothing to his opponent's attorney, and on this 
evidence the Court, in appeal, properly heli 
there could not be a recovery on an account 
stated. But in the absence of any contradictions 
or explanations of the circumstances under which 
It was given, I am of opinion that it is primd 
facie evidence to go to a jury of an account stated 
and settled between the parties. 

In Feasenmayer ▼. Adcock, 16 M. & W. 449, 
Parke, B., says, «*In Curtis t. Riekards, 1 M. & 
Or. 46, the production by the plaintiff of the I. 
0. U. was held primd facie evidence that an ac- 
count had been stated by the defendant with 
him, though no name was mentioned in the in- 
strument, that is of a payee. I agree with that 
decision." 

InLubhoekY. 7Vt6f,8 M. <kW. 618, Lord Abinger 
s>ya, *< Where there is a promise to pay a sum 
of money as due from A. B., it is evidence of an 
account stated, which means this, that the sim- 
ple promise, if it stand unexplained and uncon- 
tradicted, is evidence to go to a jury that the 
plaintiff claims that sum to be due, and that there 
are matters of account between the parties." 

In Porter v. Cooper, 1 C. M. & R. 394 Parke, 
B., says, ** If there is an admission of a sum of 
money being due, for which an action would lie, 
^at will be evidence to go to a jury on the count 
for an account stated." Alderson, B., to same 
effect. 

It remains to consider the objection as to the 
Jant of a stamp. Our Stamp Act gives us no 
definition of a promissory note, and is much more 
]^«agre in this respect than the Imperial Statutes. 
It merely declares that every promissory note, 
draft, or bill of exchange, shall require stamps. 
o«c. 3 does not help us further. 
^ The Englitih authoriti^ seem to hold that an 
* I« 0. U." simply does not require a stamp. | 



Ii^ Melanotle v. Teasdale, 13 M. & W. 216, Pol- 
lock, C B., says: "The doctrine that an I. 0. 
U. simply does not require a stamp, has been so 
long established, and so many instruments have 
been drawn on the faith of it, that it must be 
considered settled law." In that case the addi- 
tion of the words, ** which I borrowed of M." 
(the deceased), was held to carry the case no 
further than a mere acknowledgement. There 
were also the words, *' to pay her 5 per cent, till 
paid." He says these words were mere surplus- 
age, and that the only agreement of which tne 
paper was evidence, is an agreement to p;iy in- 
terest on the £45. which is not necessarily of the 
value of £20. This is to shew that it did not 
require an agreement stamp. 

Byles on Biils (1866), 11 : *<If there be no 
words amoun ing to a promise, the instrument 
is merely evidence of a debt, and may be received 
as such between the original parties. Such is 
the common memorandum I. 0. U." 

Smith V. Smith, 1 F. & P. 639— On the author- 
ity of the last case cited, Byles, J., held the fol- 
lowing not to require a stamp : ** This is to cer- 
tify that I owe £210 to A. B I promise to pay 
interest at five per oent ," the promise only re- 
ferring to the interest. See also Taylor v. Steele, 
16 M. & W. 665; Bayley on Biils (1849), and 
cases there collected, page 3. 

In the case before us it is brought down to the 
point whether the introduction of the words *' oa 
demand" makes the instrument a note. I have 
examined a great many cases, and can find none 
exactly similar. If the words were ** to be paid 
on demand," according to my brother Wilson's 
view, in Thfke v. Gosford, it becomes a promissory 
note. He adds, ** the words * to be paid' have 
some meaning, and that is that they create an 
express promise." He cites Brooks v. Elkins, 2 
M & W 74; Waithman v. Elsee, 1 C. & K. 35. 
The first of these cases was, ♦* I. 0. U. £20, to 
be paid on 22nd inst." The Court held it to be 
either a promissory note or an agreement for 
payment of money, and in either case it requires 
a stamp. The latter case is a JUi'm Print decision 
of Rolfe, B., and is to same effect. Are we then, 
in the absence of direct authority, to carry the 
decisions further, and hold the words ** on de- 
mand" to import a promise to pay ? The addi- 
tion of the words, in the case before us, is mere 
surplusage, and has no effect on the operation of 
the instrument. An action would lie five minutes 
after its execution, without the aid of the words. 
A note specifying no time of payment is payable 
on demand. 

In Sibree v. Trip, 15 M. & W. 23, the following 
was held not to be a note : — ** Bristol, August 
14, 1843. Mem. — Mr. S. has this day deposited 
with me £500, on the sale of £10,800 £3 per 
cent. Spanish, to be returned on demand.'' 
Signed by defendant. Pollock, C. B., says, <<It 
is difficult to lay down a rule which shall be ap- 
plicable to all caees, but it seems to me that a 
promissory note, whether referred to in the Sta- 
tute of Anne or in the text books, means some- 
thing which the parties intend to be a promissory 
note. We cannot suppose the Legislature in- 
tended to prevent parties from making written 
contracts relating to the payment of money, other 
than bills and notes." 

In Taylor v. Steele (1847), 16 M. & W. 667, 
Parke, B., says: **The more recent cases say 
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tlktt impUoAtion Is not enough, hot there mnet 
be a posiliTo engagement to pay * * I agree 
that an actual promise is not necessary, if there 
are words in the instrument from which a pro- 
mise to pay can be collected.*' In that case the 
Sonrt held that an inotrument to this effect, after 
le date, ** Received from A. 6 the.snm of £170, 
fbr Talue receired, for which I promise to pay 
her at the rate of £6 per cent, from above date," 
was not a promissory note. 

Story on Notes, sec. 14 : " There roust be an 
express promise upon the face of the instrument 
to pay the money; a mere promise implied by 
law upon an acknowledged indebtment will not 
be sufiBcient." 

I am wholly disinclined to carry the law any 
further than it has heretofore gone, and I there- 
fore hold that this is n3t a promissory note re- 
quiring a stamp. 

GwTNNs, J. — 1{ this were a case wholly of the 
first impression I should be disposed to bold, as 
it appears would he held in some of the Courts 
in the United States, that the instrument pro- 
duced in evidence here is a promissory note 
The words **Good to Mr. Palmer for $850 on 
demand," seems to me to convey a deol'tration 
by the person signing, that the instrument should 
be of the worth or value to Mr. Palmer of the 
sum named on demand, and to import a promise 
to pay, and|so to make good the declaration in the 
only way it could be effectually made good ; but 
I agree that, upo.n the strength of the English 
decisions in respect of the well-known instruments 
ealled I. 0. U., I am concluded from so hold- 
ing, and so from giving that effect to the instru- 
ment which its tenor leads me to think thje par- 
ties thereto contemplated it should have Being 
ko concluded, I find a great difficulty in holding 
that this instrument upon its face, without fur- 
ther evidence, imports (as an *' L 0. U. $850 on 
demand," delivered to Mr. Palmer, or ** due to 
Mr. Palmer $850 on demand," plainly would 
tzpress) a distinct unqualified absolute admission 
of a debt due by the party signing it. 

The expression' is not to be found in any of our 
Reports or Text-Books, nor in an> Dictionary of 
Law Terms, nor yet in any Dictionary of the 
English Language. It occurs in 7)/ke v. Co/tford 
(14 C. P. 64), in connection with the words **to 
be paid to him," which were held to involve a 
promise to pay ; but I have been unable to find 
any authority to the effect that the words **ffood 
to A. B." for a sum of money on demand, have 
in England any recognition as a term of legal 
science having a defined meaning attached to 
them. Left to the guidance of my own judg- 
ment, unaided by authority, I am bound to say 
that I cannot see in such an expression any such 
distinct, unqualified admission of a debt due 
from the party signing to the party named in the 
document, as is indispensably necessary to render 
it admissible as evidence of an account stated. 
To my mind it conveys no more an admission of 
an original liability than it does an admission of 
money lent, or of money had and received, so as 
to render it admissible under those counts ; but 
I apprehend there is no doubt that it affords no 
evidence whatever of money lent. Upon the 
whole I haye been unable to bring my mind to 
oononr in holding, without more evidence of the 
tBireumstauces under which it was given, that it 
is eyidence of an account stated ; and I think, as 



the plaintiff, who is the only person upon thig 
record who may reasonably be supposec} capable 
of supplying the evidence, has abstained from 
offering any, of the circum«itances under which 
it W88 given, and consented to a nonsuit being 
entered, if the m^TO production of the document 
was insufficient to entitle him to recover, that a 
nonsuit should be entered, unless he desires a 
new trial to enable him to supply the required 
evidence. 

Galt, J., concurred with HAa^RTT. C J. 

Rule ditchargti. 



Hasman t. Glabksoh. 



Ifuolveruiy —Innkuper not a trader. 

Hddt revereing the Judgment of the Coanty Court, that aiL 
inn-keeper is not a trader within the meaning of the 
Insolvent Act of 1869. 

[22 C. P. 291.1 

Appeal from the County Court of the Coantj 
of Peel, in an interpleader issue. 

The appellant was execution creditor to one 
Atchison, an inn-keeper, who, after exectition 
issued, made an assignment to the respondent, 
defendant in the issue, and claimant of the goods 
seized. 

The Judge of the County Court held ^bat 
Atchison was a trader within the Insolvent Act 
of 1869, and that his assignment was entitled to 
prevail against the execution. 

The ground of appeal was that an inn-keeper 
was not a trader within the meaning of the above 
Act, and that his assignment could not therefore 
prevail a^inst the exectftion in question. 

George ffarmarif for the appeal, contended 
that an inn-keeper was not a trader within the 
fiteaning of the Insolvent Act; that the definition 
of a trader was one who bought arid sold, while 
an inn -keeper could not be said to buy and sell, 
as he only bought for s particular object, namely 
to spend in his house, and that a i;reat portion 
of his gains arose from the use of his rooms, 
the attendance of his servants, &o ; and in the 
eases decided upon the Imperial Statute, 21 Jae. 
I., ch. 19, in which a trader was defined to be 
one *' seeking to gain his living by buying and 
selling," an inn-keeper was expressly held not 
to be a trader within the meaning of that Act. 
Referring to the judgment of the County Court 
Judge, he contended that our Statute, 7 Vic. oh. 
10, in,which an inn-keeper is mentioned ae com- 
ing under the definition trader, *' within the 
meaning of that Act," not being now in force, 
could not consequently be relied on to explain 
the meaning of the word, nor could our Courts 
be influenced by the decisions of the Courts m 
the Province of Quebec, whose decisions were 
based upon a different system of jurisprudence, 
namely, the French code. He cited the following 
cases: Crip y. Fratt, Cro. C«r. 549; Ifewtonr. 
Trigg, 8 Mod. 829; Saunderson t. Eotcles,i 
Burr 2066; Willett t. Thomas, 2 Chitty 687; 
Buscall V. Hogg, 8 Wil. 146; Putnam Y. Vaughan, 
1 T. R. 672. 

Laeh, contra. In all the English oases eti- 
deoce was given of the particular nature o^, }"*! 
business carried on, and each case was decided 
on its own merits. There is nothing here te 
shew what Atchison's business was: be m^y 
have been a trader. Our Act. 7 Vic. ch. 10, ww 
tlie Imperial Act, 12 & 18 Vic. ch. 106 sec ^ 
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both incltide* inn -keeper in the word ** trader'* 
The IiisoWent Act of 1869 ehould receive a more 
liberal constraction than the Act of James, as 
that Act was penal fn its nature. In Bagwell ▼. 
Eamilton, 10 U. C. L. J. 805, the Jadge referred 
to 7 Vic. ch. 10, for a definition of the word 
trader. An inn-keeper buys and sells food, 
fodder for cattle, liqaors, (be , and in some oases 
deals YOry largely with wholesale and retail 
merchants, and should be held to be a trader. 

Haoabtt, C. J. — The sale questton presented 
by this appeal is, whether an ** inn-keeper" is a 
**trader" within the operation of the Insolvent 
Act of 1869 

This Act professes to assimilate the BanJc- 
ruptcy and Insolrency Laws of the difforeat 
Provinces, and its first section declares that 
'^This Act shall apply to traders only," giying 
BO definition or explanation of that term. 

The Act of 1864, sec 2, declares, '* This Act 
shall apply in Lower Canada to traders only, 
and in tFpper Canada to all persons, whether 
traders or non- traders." In seo. 8 sub-sees. 2 
and 3, proTieions are made as to traders n<xt 
meeting commercial engagements. Seo. 12 aub- 
leo. 5, declares that all the provisions in the 
Act respecting traders, shall be held to apply 
equally to unincorporated trading companies 
and co-partnerships 

The Amending Act, 1865, sec. 8, makes a fter- 
tiier provision respecting a trader's permitting 
an execution to remain unsatisfied, &c. 

No de^nition is given of the word. The Bank- 
rapt Act of 1843, 7 Vic. <^. 10, made liable to 
%8 provisions all persons beiag merchants, or 
Qflliigthe trade of merchandize, bankers, brokers, 
persons insuring ships or other veasele, &«., 
builders, carpentera, shipwrights, keepers of 
inns, taverns, hotels, coffee houses, millers, &o., 
and all persons who, either for themselves or as 
agents or factors for others, seek their living by 
buying or selling, or by buying and letting for 
hire, or by the workmanship of goods or commo- 
dities, shall be deemed traders within the scope 
ftnd meaning of this Act. This Act. originally 
limited to two years, was continued from time 
to time, and finally was allowed to expire about 
the year 1 8—. 

An Insolvent Court was established, 8 Vic. 
eh. 48, but containing nothing bearing on this 
question: Consol. Stat. U. C, ch. 18. See also 
Consol. Stat. U. C. ch. 26, for relief of insolvent 
debtors. 

The various Imperial Statutes are set out in 
Cook's Bankrupt Law, No. I. The Act 84 & 36 
Hen. VIII. ch. 4, does not describe bankrupts 
beyond *' divers persons craftily obtaining into 
their hands great substance of other men's goods, 
suddenly fleeing to parts unknown." 

18 filiz. ch. 7, declares who is to be deemed a 
bankrupt: "Any merchant or other person using 
^r exercising the trade of merchandise by way 

of bargaining, exchange, reohange, bartry, 

•bevisance, or otherwise, in gross or in retail, 

■eeking his or her trade or living by buying or 

■ell in g." 

1 Jac. I. ch. 16, reciting that "frauds and 
deceits, as new diseases, daily increase," repeats 
the definition, with slight verbal alterations, 
•^bstituting "persotis" for "merchants." 

21 Jac. I., ch. 19, (still lamenting the increase 
^ fraud), adds to the dofinition, "the trade or 



profession o| a scrivener, receiving other men's 
moneys or estates into his trust or custody." 

13 & 14 Car. II. ch. 24, exempts certain per- 
sons putting stock into companies from the 
Bankrupt Laws. 

10 Ann ch. 16, repeals the description Of a 
bankrupt in that statute of James. 

6 Geo. II. ch. 80, sec. 80, makes persons 
dealing as ** bankers, brokers and factors," 
liable to be bankrupts. 

. 4 Oeo. IK. ch. 83, speaks of "merchants, 
bankers, brokers, factors, scrivenOrfl, and tra- 
ders," as liable to Bankrupt Laws. 

45 Qeo. III. ch. 124, repeats the same descrip- 
tion. 

So the law seems to have remained till the 6 
Qeo. IV. ch. 16, by which, among»t many others, 
" victuallers, keepers of inns, taverns, hotels or 
coffee houses," Hhall be deemed traders liable to 
become bankrupts. 

Down to the passing of this Act (1825), it 
seems clear that an inn-keeper, simply as sucli, 
was not a trader within the meaning of the 
statutes. 

In Smith V. Seott (9 Bing. 16) (1832), Tindal, 
C. J., says: "The question turns on the con- 
struction of the late Bankrupt Act. which for 
the first time has rendered subject to bankrupt 
law the vocAtiou of "victualler, keepers of inns, 
taTerns, hotels, or coffee houses." See also 
Gibnon v. King (10 M & W. 667). 

Saunderson v. Rowles M Bur 2067) is a deei- 
sien of Lord Mansfield, that a victualler was not 
within the Act. He says: "We are all elear 
that this man is not within these laws* upon the 
authority of the determined case of an inn- 
keeper, and also upon the reason of the thing." 
These riasons are folly set out. " It is not saok 
a contract as is made amongst merchants and 
bhopkeepers, or other dealers, in the ordinary 
course of trade or commerce." 

It seems perfectly clear that under the term 
" trader," unassisted by statutable interpreta- 
tion, an inn keeper, as such, is not subject to 
the bankrupt laws \ 

The learnvd Judge of the Court below con- 
sidered that as the 7 Vic. ch. 10, defined the 
expression " trader," and declared that inn- 
keepers should be considered traders within the 
scope and meaning .of that Act, that we might 
consider this a Legislative declaration on the 
point. I am unable to accede to this view. 

The Act in que.<<tion was allowed to expire, 
and our Legislature for some years abandoned 
the policy of the bankrupt laws. In 1864 it 
passed a law, applying its principles only in 
Lower Canada, and to all persons, traders, or 
non-traders in this Province. Then the existing 
law of 1869 declares expressly that it shall 
apply to "traders only." 

I do not see what right we have to give this 
word any larger meaning than it has in itself, or 
to include within its meaning the numerous 
classes of persons declared by a long expired, 
temporary Aet, to be within its soope and 
meaning. 

If the 6 Geo. had been allowed to expire in 
England, or had been repealed, and after some 
yoars a new statute had reverted to the already 
cited definition of 13 Eliz. ch 7, I am of opinion 
that it would have been impossible to apply the 
Act to the olasBes embraced by the repealed 
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Act. If our expired Act absolutely made all the 
persons therein specified *' traders," they would 
be 80 for all purposes other (I presume) beside 
those of bankruptcy. But it only makes an inn- 
keeper, as I understand it, a trader ** within the 
scope and meaning of the Act." Our Legislature, 
I consider, have adyisedly used a special term, 
'* trader," without in any way enlarging its 
meaning. Whoever is included in the term 
'* trader," standing in its unexplained sense, is 
within the Insolvent Law. No one else can be, 
as it seems to be. Therefore, on the express 
decisions in the English Courts, down to the 6 
Geo. IV. ch 16, when the inn-keepers first came 
under the Bankrupt Law, I think we are bound 
to allow this appeal. 

* An inn-keeper may, of course, be shewn to be 
within the law by some trading carried on apart 
from the mere position of an inn-keeper; but, 
simply quaienus inn-keeper, he was held not to 
be within the law. 

I have referred to the authorities mentioned 
in the decision below. Popham on the Insolvent 
Law p. 18, states : ''In the Province of Quebec, 
there is a wider signification given to the mean- 
ing of the word, as regards its application to the 
Insolvent Law. The word "trader" is there 
held to embrace (here follow many classes) : 
** Hotels, tavern, eating-house, and boarding- 
keepers," referring to Patterson v." Jrai»A( Robert- 
son's Digest 49), McRoberU v. Scott, {lb). The 
first case is a decision in the year 1819, and 
decides that a tavern-keeper is a trader and 
dealer, and his note to a merchant, payable to 
bis order, may be transferred by a blank endorse- 
ment, it is a commercial note. So in MeRobertt 
▼. Scott, in 1821. I have examined all the oases 
referred to in the book, as far as I can find 
them. They all seem to hold merely that such 
persons are to be governed by commercial law, 
and do not refer to Insolvent or Bankrupt Acts. 
For instance, to shew that ** auctioneers" are 
traders, Pozerr. (7/a;7Aam (Stuart's Appeal Cases, 
122,) is cited; an action brought by oo-partners 
in trade against a merchant, to recover money 
overpaid to him on a sale: Per curiam, «♦ This is 
clearly a commercial matter, and consequently 
the proof must be weighed, according to the 
rules of evidence, by the law of England. It 
refers to a decision of 1809, that the transactions 
of tradesmen and artisans, in the way of their 
trade, are to be considered as commercial mat- 
ters, and recourse must be had to the English 
laws of evidence, under 10th sec, Ord. 16, Geo. 
IIL ch. 2. 

I can find no decision of a Lower Canada Court 
on this Insolvent Act. There may be such, no 
doubt. In Ontario I see no rule for oul* guid- 
' ance, but the statute law already referred to. 

GwTNMB, J. — The Act appears to be defective 
in not ha'vliig a clause defining the meaning of 
the term *' traders" as used in the Ao^ and 

Note. — Richardson's Dictionary: *' Trading or Trade, a 
way or course, trodden and re-trodden, passed and re- 
passed, a way of course pursued or kept, a concourse or 
Intercourse, a regular or habitual course or practice, 
employment, occupation in merchandize or commerce, 
mtercourse for buying, selling or bartering, commerce, 
■traffic." 

Imperial JHctionary : " Trader, one engaged in trade or 
commerce, a dealer in buying, in selling or barter. Trade 
is chiefly used to denote the barter or purchase and sale 
of goods, wares and merchandize, either by wholesale or 
letoa"^ 



giving to it a more extended application th«n in 
its ordinary acceptation it has. There are inter- 
pretation clauses (142 & 148) defining the mean- 
ing to be attached to divers words used in the 
Act ; but the term ** traders" is not one of them. 
In the absence of a statutory declaration of the 
description of persons intended to be compre- 
hended in the term, we must construe it accord- 
ing to its ordinary acceptation. It was at a very 
early period decided, in Swift v. Eyres, Cro. Gar. 
646, and Newton v. TVt^^, 8 Mod. 329, that an 
inn-keeper, qua inn-keeper, was not a trader 
within the statutes relating to bankrupts^ unless 
so declared to be by those statutes. Ever siooe 
these decisions it has been customary for the 
Legrislature to declare, in the several Bankrupt 
Laws which have been enacted, whp shall be 
deemed to be traders within their provisions. 
In the absence of such a declaration wo must be 
governed by the old decisions, and hold that 
within the Insolvent Act of 1869, an inn-keeper, 
qua inn-keeper, is not a trader. 

The judgment to be entered below' will be 
judgment for the plaintiff therein, the now appel- 
lant, with eostfl. 

Galt, J., concurred. 

Appeal allowed, with costs. 



Rio. BX BBL. Clbmbnt y. County OF Wbntwobth. 

By-law in aid of railway — Ratepayert^ assent not cbtainei 
^ — By-Law qua^ud. 

A by-law of a County Council, in aid of a railway, to the 
extent of $20,000, which had not been submitted to the 
ratepayers under the Municipal Institutions Act of 1806, 
was on that ground quashed. 

[22 C. P. 300.1 

In Hilary term lust F. Osier obtained a rale 
to quash By-law No 210, entitled ** A by-law to 
aid the Himilton and Lake Erie Railway Co., 
by a free grant or donation of debentures, bj 
way of^ bonus, to the extent of $20,000," on cer- 
tain terms, &c., on the ground that it was passed 
by the County Council without having been sub- 
mitted to the vote, and without securing the as- 
sent of the ratepayers, and on other grounds. 

It was admitted that the by-law had not been 
submitted to the ratepayers. 

The by-law recited the desire of the council to 
aid the railway by a free grant or donation of 
debentures to the extent of $20,000, and that it 
would require $2,200 to be raised annually bj 
special rate to pay the debentures and interest 
The debentures were to be payable within twenty 
years, interest at six per cent., half yearly. 

Burton, Q. C, now shewed cause, and arged, 
first, that on the construction of the Act, it was 
not necessary to submit any by-law granting ft 
bonus to a railway to the ratepayers, irrespeo- 
tive of the amount. 

Secondly, that, as this by-law was for aa 
amount not exceeding $20,000, it need not be 
so submitted. He cited Bramston v. Mayor of 
Colchester, 6 £. & B. 246. 

Osier, contra, ref^red to McLean v. CiimwaUt 
31 U. C. 314 ; Jenkins v. Corporation of £lgif^t 
21 C. P. 325; Dwarris* Statutes, 668. 

HAGA.BTT, C. J.— Section 849 of the Municipftl 
Act of 1866, declares that a municipality may 
paes by-laws, 1st For subscribing for shares or 
lending to or guaranteeing the payment of any 
sum of money borrowed by a railway oorporatio&» 
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to vhioh section 18 of 14 & 15 Vic. ch. 61, 
(Ry. Consol. Act), or sec. 76 to 78 of the 
ilonsoHdated Railway Act have been, or may 
be mado applicable by any special Act. 2nd. 
Por endorsing or guaranteeing debentures of 
railway companies. 8rd. For issuing deben- 
tures therefor. '4th. For prescribing the man- 
ner and form of debentures, and bow they 
are to be signed. **But no municipal corpo- 
ration shall subscribe for stock or incur a debt 
or liability for the purposes aforesaid, unless 
the by-law, before the final passing thereof, 
flhall receire the assent of the electors of the 
municipality in the manner provided by this 
Act" 

^By the Ontario Act 84 Vic. ch. 30, sec. 6, 
the following sub-section is added to section 
349 of said Act, *♦ For granting bonuses to 
any railway, and to any person or persons, or 
company, establishing and maintaining manufac- 
turing establishments within the bounds of such 
municipality, and for issuiug debentures payable 
at such time or times, and bearing or not bear- 
ing interest, as the municipality may think meet, 
for the purpose of raising money to meet such 
bonuses." 

Mr. Burton urged that this new sub-section 
was to be added to section 349, and would pro- 
perly come after and not before the proviso as to 
submitting the by-law to the ratepayers. 

We are fully satisfied that this view cannot be 
sustained. The last Act gives a further power 
to pass by-laws under a new sub-section, which 
we think is to form one of the group of sub-sec- 
tions, and thftt the added sub-sect^.n. equally 
with the original subsections, is to be followed 
by and subject to the general proviso as to the 
assent of the electors. , 

We cannot understand any other construction 
according to the rules for interpretation of 
statutes, and apart from anything to be learned 
from authority, the natural construction of writ- 
ing would place the sub-section in such a posi- 
tion. ** No debt shall be incurred for the pur- 
poses aforesaid, unless," &c. These purposes 
were set forth in the preceding sub-sections, and 
here it is declared, not that a new section shall 
be added to the Act, but that a new sub-section 
shall be added to the 349th section. 

It is, we think, to form part of that section, to 
be one of the *' purposes" of the section, and 
must be subject to the general proviso as to 
** the purposes " aforesaid. 

We can hardly concur that the Legislature 
oould have designed, while forbidding the coun- 
cil from taking stock in a railway T?ompany with- 
out the electors' consent, to permit the council to 
make a present to the company of any amount 
they might please, without such assent. 

The charter of this company (33 Vic. ch. 36, 
sec 7,) makes it lawful fur any municipality to 
aid the company by loaning, guaranteeing, or 
giving money, by way of bonus, or other means ; 
provided that no such aid, loan, bonus, or guar- 
antee shall be given except after the passing of 
by-laws and their adoption by the ratepayers as 
provided by the Railway Act, and provided also 
that such by-law be made in conformity with the 
Municipal Acts. 

Section 77, Consolidated Railway Act Canada 
sh. 66, provides that no municipality should sub- 
Boribe for stock, or incur any debt or liability un- 



der this Act, except by by-laws passed with the 
assent of the electors, &c. 

It is then argued that counties can pass any 
by-law for a debt not exceeding $20,000 without 
such assent. 

Section 227 of the Municipal Act enacts 
that every by-law (except for drainage under 
section 282) for raising upon credit any money, 
not required for ordinary expenditure and not 
payable within the year, must receive the assent 
of the electors, except that in counties the 
councils may raise by by-law, without submit- 
ting the same to the electors, for contiactiug 
debts or loans, any sum or sums over and above 
the sums required for its ordinary expenditure, 
not exceeding in any one year $20,000. 

The decision of the first question seems to in- 
volve the second also. 

If, as we think, the council cannot incur a 
debt by by-law to grant a bonus to a railway 
except with the ratepayers' assent, it seems to 
follow that the rule must equally apply to a 
bonus below as above $20,r00. 

The power to pledge th« credit of the county 
to the extent of $20,000, without the electors' 
assent must, we think, be certainly confined to 
lawful purposes, and not to a grant to a railway 
company, which can only be done with such 
assent. 

The case may be shortly summed up thus : 

By-laws to raise money for all lawful pur- 
poses beyocd the ordinary expenditure, and not 
payable within the year, must be submitted to 
ratepayers, except that counties may raise on 
credit money not exceeding $20,000 in any one 
year without such submission. 

But all aid to railways must be with the assent 
of the ratepayers ; therefore no money can be 
given without such assent without reference to 
the amount. 

OwTNNB, J. — If it had not been for the earnest 
manner in which Mr. Burton, for whose opinion 
I entertain the greatest respect, pressed his view 
upon us, I should have thought the point to be 
free from doubt. The whole force of his argu- 
ment was that the additional sub-section, added 
by 34 Vic. ch. 30 to sec. 349 of the Municipal In- 
stitutions Act of 1866, must be read after the 
proviso at the end of the 4th sub-section of sec- 
tion 349; from which he drew the conclusion 
that the additional sub-section was not subject to 
the proviso. Now there is nothing in the lan- 
guage or structure of the sub-section enacted by 
34 Vic. ch. 30, which requires that it should be 
60 placed as contended for. The words of the 
34 Vic. are, *'The following sub-section is added 
to section 349" of 29-30 Vic. ch. 61, '^For 
granting bonuses to any railway, &c." Now the 
349th section, to which this new sub-section is 
added, is as follows : " The council of every 
township, county, city, town and incorporated 
village may pass by-laws." Then follow four 
sub-sections stating the respective purposes, all 
beginning with the word, '' For," and stating 
the purpose. Now the additional sub-section 
enacted by 84 Vic, will read as well, whether 
placed before the first sub-section or between it 
and any of the others, as after the 4th ; but 
assuming that, having regard to the time of its 
being passed being subsequent to the enacting 
of the original section, it should be inserted and 
read after the fourth, then its proper place ap- 



140— Vol. VIII.] LOCAL COURTS' & MUNICIPAL GAZETTE. [September, 1872. 



pears to be before the proviso, thus keeping all , 
the powers together. If it be read after the 
proviso, then the purpose declared in the new 
sub-section would seem to be unnaturally and 
Qngrammatioallj separated from the words at 
the comrnencenient of the 349th section, so as to 
require their mental repetition before the words 
** For granting bonuses, &c.,*' to make the latter 
enactment sensible. 

But, correctly speakiug, the words at the end 
of the 349th section, commencing, ** But no 
Municipal Corporation shall," &o., are no more 
part of the fourth sub-section of the 349tb sec- 
tion of the Act of 1866 than of any other of the 
sections Their true character is that of a pro- 
yiso to limit a qualification upon, — or exception 
from, — the whole section. They are not a part 
of, hut a qualification upon, the section. When 
then the Act 34 Vic. declares that •* the follow- 
ing sub-section shall be added to section 849,'* 
the subsection so added becomes part of the 
section, subject to all itt incidents ; it is insepar- 
ably annexed to a section which is subject to a 
proviso, and being so annexed, must be subject 
to the proviso, to which its principal, and that 
of which It is a part, is subject. The by-law, 
therefore, her^ passed, for granting s bonus to 
a railway, must, to be operative, receive the 
assent of the electors in the manner required by 
the Municipal Institutions Act of 1866. 

Qalt, J., concurred. 

Rule absolute to quash bi/»law, with costs. 



INSOLVENCY CASES. 



{Reported for the Canada Law Journal by T. Lanoton, 
M. A. , Student-at-Law. ) 

GuKN T. Adams. 

Assignment for the benefit of creditors^ComposUion deed- 
Time within which creditors may come in under the deed 
— Effect of creditors neglecting to sign within the pre- 
eribed time — Accession by assent and acquiescence — 
Statute of Limitations — Practice. 

Where a debtor made an assignment to.trasteecf for the 
benefit of his creditors, providing hy the terms of the 
instrument that the benefits conferred by it should be 
confined to tliose creditors who should execute it within 
one year, or notify the trustees in writing of their 
assent to it ; and where one creditor had been aware of 
the terms of the deed, and had neglected to sign it, but 
had notified one of the trustees of his assent ; and where 
another creditor had not been aware of the deed, but 
had taken no proceedings hostile to it, and had given 
his assent to it when it came to his knowledge ; and 
where another, though aware of the deed and its provi- 
sions, had neither executed it nor notified the trustees 

/ of his assent to it, but had never acted contrary, or 
' taken proceedings hostile, to it. 

Held, that they were entitled to come in and prove their 
claims equally with those creditors who had executed 
the deed in accordance with its terras, although they 
had allowed more than ten years to elapse. 

Objection being made to the application being made by 
petition in ChamberB, and not by a separate suit. 

Held, that it was properly made in Chambers by petition 
in the original suit. 

The Statute of Limitations being urged against the admis- 
sion of the claims. 

Held, that the relation of trustee and cestui que trust had 
been established between the assignees and the creditors 
who had acquiesced in the deed, as well as those who 
had actually executed it, and that therefore the statute 
was inoperative. There was also the additional reason 
in two cases that the statute had never begun to run 
owing to the creditors' right of action having arisen 
after the debtor had absconded. 

[Chancery Chambers, April 16th., 1872.— Jtfr. TayUn*.^ 

This suit was brought for the purpose of carry- 
ing into execution, under the decree of the Court. 



the trusts of a deed of composition and discharge 
and an assignment made in Not., 1859, by cue 
Pomeroy of all his estate and effects to the defen- 
dants, the trustees, for the benefit of his creditors 
generally. A decree was pronounced iu Juaer 
1871, referring it to the Master to inquire who 
were the creditors of Pomeroy, whose debts were 
provided for by the deed, and directing a division 
of what remained, after payment of costs, rate- 
ably among the creditors of Pomeroy, who should 
hare become parties to the deed within on« year 
from its date or in writing notified the trnstees 
of their intention to become parties. Shortly 
after making this deed Pomeroy absconded. 

Two of the creditors, whose claims had been 
rejected by the Master in consequence of their 
not having complied with the terms of the deed 
in February, 1872. presented their petitions to 
be allowed to come in, and Drove their claims in 
the Master's office. The petitioner Hardy at the 
time had been aware of an assignment having 
been made, but not of the terms of the deed. 
Within a year, however, he had assented to it, 
and gave a notice to one of the trustees, though 
whether in writing or not was doubtful, but he 
had never complied strictly with its terms. The 
petitioner Johnson, living in an out of the way 
place, and taking in no newspaper, had never 
heard of the deed, nor seen the published notice 
of it until be had filed his claim in the Mnster^s 
office under the decree, and he then gave his 
assent. He had never taken proceedings to en- 
force his claim, nor in any way acted contrary 
to the provisions of the deed 

W. O. P. CasseU, for the creditors who bad 
acceded to the terms of the deed, opposed the 
application, and read affidavits as to the registra- 
tion of the deed, and publication of notice of it 
with a view to proving a notice of its terms, 
which would be binding upon all creditors. 

G. Moss, for the petitioners, said that it bad 
been argued that the registration of the deed 
was notice of its 4)rovision8 to all creditors, but 
this was not, he contended, the effect of the 
Registry laws. Their effect was to constitute 
registration notice to any one afterwards dealing 
with these lands, but that it was notice to all 
the world had never been held. The question 
of notice bad been brought forward to shew that 
Jehnson was debarred from proving his claim by 
the fact of an advertisement of the deed having 
been published eighty-two times in a newspaper. 
He thought it was necessary for such a conten- 
tion to shew that the person against whom it was 
desired to prove notice, took in the particular 
nowspaper. There was an analogy in the deci- 
sions as to dissolutions of partnerships. There 
an advertisement of the dissolution was not notios 
to any one not taking in the newspaper, Boydell 
V. Drummond, 11 Bast 142; Lesson T. Bolt, 1 
Stark 186 ; Jenkins v. Blizard, 1 Stark 420. 
And an advertisement in this country to con- 
stitute notice to all the world must be in- 
serted in the Gazette. The facts of Johnson's 
not having been aware of the trusts of the 
deed until after decree pronounced of his. never 
having acted contrary to his provisions, and 
of his willingness to assent to its terms 
when made known to him entitled him to 
share in the privileges of it. In the ca^e of 
Whitmore v. Turquand, 1 Johns & Hem. 444, 
where the question was whether certain persons 
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had acceded to or gone against a dt ed* V. C 
page Wood said that persons who had doue 
sothing either for or against a deed of this kind 
were entitled to come in and prove their claims, 
and this decision was affirmed upon appeal (3 
PeGex. F. & J. 107). It was argaed there that 
quiescence was not accession, and that the deed 
being expressly upon trust for those who acceded 
within three months the Court had no jurisdic- 
tion to divide the property among persons who 
had not brought themselves withiu this descrip- 
tion. But Lord Chancellor Campbell said that 
'*8ince the case of Dunch v. Kent, 1 Vern. 260, the 
doctrine of the court has been that the time limited 
by such a deed for the creditors to come in is 
not of the essence of the deed." Ag^iin, "the 
intention was that all creditors should come in 
and take a dividend, and that the debtor after 
his cession should be freed from his liability to 
these creditors. The deed was not for the benefit 
of any particular class of his creditors, but for 
all equally. The period of three calendar months 
is evidently introduced with a view to hasten the 
arrangement, and to authorize the trustees when 
that period has expired to make a divii!lend, 
-which the subsequent claim of oth^r creditors 
should not disturb. This is the understanding 
which has long prevailed on the subject: and 
with this understanding, the supposed hariisbip 
upon a creditor who executes the deed the last 
ii')ur of the last day of the limited period does 
not exist; for if he thinks he is secure against 
any more creditors coming in afterwards, and 
feels confident that he must receive twenty shil- 
lings in the pound, and for this reason consents 
to execute the deed, he has a right only to blame 
himself for bein^ignorant of the law, which he 
ought to have known, as he oujzbt to koow the 
days of grace given for the payment of a bill of 
exchange. 

W. G. P. CasBeU objected that (1) Cham^rs 
was not the proper place for an application of 
this kind. There was no practice which could 
warrant the addition of parties in this way after 
a Master had refused to add them. In such a 
case they could only be added by filing a bill for 
that purpose. (2.) Both these claims were bar- 
red by the Statute of Limitations. Johnston's 
debt had accrued in 1859, and the petition and 
affidavit shewed no assent, he thought, to the 
deed, which could operate in taking it out of the 
statute. Johnston knew nothing of the deed, 
and be did not prosecute merely because he did 
not know of Pomeroy's having left any property 
so that there was nothing to prevent the statute 
firom running {Darby on Limitations, 189). (8 ) 
Both claims were al^f0 barred by laches. They 
had lain by now for ten years. In the cases of 
Joseph V. Bostwick, 7 Grant 332. and Collins v. 
Reese, 1 Coll. 675, it was true that the tiiue had 
not been considered material, but this was on 
account of special circumstances, which were 
absent in this cane. As to Hardy he had not 
actually executed the deed, but he had assented 
to it. This, he submitted, was insufficient. He 
muHt have done some act or mast have been pre- 
judiced and prevented from proceeding in some 
other Way {Snell Principles of Equity, p 71) 
And even supposing that Hardy was entitled, this 
fact eould not save him from the statute. He 
QfiHt have been a party to the deed to render 
•til* statate inoperative. 



Rae, for the defendants, and Foster, for the 
plaintiffs, submitted to what order the Court 
might make. 

jUoss, in reply : There was nothing to. shew; 
that the estate was not given to pay all claims 
in full, and in such case other creditors wouk| 
not be allowed to take advantage of a mere error 
when the parties beneficially entitled to the 
residue made no objection. All the objection^ 
taken were technical (1) that the application 
was not made in the proper forum. But in all 
kindred cases it had been made in Chambers in 
Sahreibery Fraser, 2 Ch Ch. 271 , and in Andrew 
V AfauUon, 1 Ch. Ch. 310 ; (2 ) That the claims 
were barred by the Statute of Limitations. This, 
he submitted, was a question for the Master, and 
all that need bo decided upon this application was 
whether the petitioners were entitled to prove 
their claims, not whether they had any claims 
or whether their claims were good. The claim 
of Hardy was one in the schedule. He had en- 
dorsed a note of Pomeroy'ti, it was not due when 
Pomeroy left the country. He paid it tvhen due. 
and thus became a creditor of Pomeroy's and 
when bis right of action accrued, Pomeroy was 
out of the country, and this fact apart from any 
trust in his favour under thv deed was a bar 
to the Statute's running a<;ainst him. So with 
Johnston's claim. He had become surety for 
Pomeroy in a bond to B S. Upon Pomeroy'a 
absconding Johnston became liable to and having 
paid B S. he became a creditor of Pomeroy's. 
In addition to this he submitted that the trust 
deed had the effect of charging all Pomeroy's 
debts on his real estate, and preventing the sta- 
tute from running against his creditors. (3.) As 
laches this objection could not apply to Hardy, to 
who had done every thing necessary except sign 
the deed, it was aimed at Johnston, and this 
very fact of his taking no steps independently, 
but acting as if he were a party to the deed was 
one of the grounds upon which he relied. If he 
had instituted proceedings for the recovery of 
his debt independently of the deed he might have 
disentitled himself to any benefit under it. (4.) 
A^ to the last objection that assent alone was not 
sufficient, the petitioaers could only have shewn 
their assent more stronj/ly by executing the deed, 
and Whitmore v Turqiiand was so clear on this 
point, that it was useless to discuss it. 

Mr. TatIiOR on this application allowed both 
petitioners to come in and prove their claims, 
holding (I) that it was not necessary to file a 
bill in order to obtain the relief sought from the 
fact that a suit was pending and the applica- 
tion was properly made in Chambers by petition 
in the suit. Hardy's case was a similar one to 
Ptfper V McDonald, 6 U. (J. L J. (0 S.) 162, 
where no bill was considered necessary (2.) 
That the deb^s were not barred by the statute, 
for the absence of Pomeroy from the country 
during a period commencing before their right 
against him accrued and extending to the present 
time, had prevented the statute from beginning 
to run. Lastly, it was plain from' Whitmore v. 
Tarquand, \ John & Hem. 444, and from the late 
case Re Baber's Trunts, L R 10 Kq 554, that a 
(^•irty who had done nothing inconsistent with 
the deed was entitled to the benefits it secured, 
and in the latter case, too, the application had 
not been by bill. 
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Od the I5tb April last a similar petition was 
made by oae C. Stead. His position differed 
materially, however, from that of the former 
petitioners, Hardy and Johnston, in this, that he 
was unable to plead ignorance of the deed, and 
bis only gronnd for being admitted to shar« the 
benefits it conferred, was, that he had taken no 
proceeding hostile to it, but had thus virtaally 
acquiesced in its provisions, and trusted to being 
paid his claim in due course of administration. 
Evidence was also put in by the creditors to 
shew that Stead's claim was a joint one against 
Pomeroy and one Mathews ; that be had sued 
the ebtate of Matthews, and proved his claim 
against it, and therefore could not prove against 
the Pomeroy estate. 

C. Mo98 contended that to disentitle a creditor 
after any lapae of time to come in, it must be 
shewn that he acted contrary to the deed, e. g. 
by proceeding against the estate at law. He 
cited Joseph v. Bostwick, 7 Grant 832, where a 
creditor was debarred from enjoying the. benefit 
of such a deed by contesting it, and trying to 
establish a prior claim; and he submitted that 
%here a party had merely neglected to comply 
with the strict terras of the deed no lapse of 
time would prevent him from coming in under 
it, even, it seemed, where dividend*) had been 
paid, on the terms, however, of not disturbing 
such dividends. Re Baber*9 Trusts, L R. 10 Eq. 
554, was the latest authority, and there SpottiS' 
woode V. Stockdale, 1 G. Cooper 102, was refer- 
red to, where Lord Eldon lays down what was 
now contended, and that too in a case where a 
proviso was inserted in the deed that it was to 
be void unless executed hy the creditors within 
eleven months. No such provision was contHined 
in this deed, and there wao no time limited for 
notifying the trustees ; the year limited referred, 
only to the execution of the deed. He contended 
also that it need not be shewn on this motion 
whether or not Stcnd hnd been paid out of the 
Matthews estate or whether his claim was barred. 
These were questions for the Master. All that 
need be decided upsn this motion, was whether 
Stead was entitled to prove what bo claimed. 

Cassels argued th^it it should be shown that he 
had a valid claim beforo putting the estate to the 
expense of investigating it, and that if a person 
having knowledge of the deed did not choose to 
ascertain whether he had a right under it, he 
should not be allowed to claim the benefit of it 
after allowing sixteen years to go by. Stead's 
eviderKJe shewed thjit he had always tboui^ht 
the Matthew's estate was liable for hisclftim; 
!•'• had a right to prove his full claim against it, 
»is the note uacler which he was a creditor wa« 
joint, and it should be assumed that he }i!i«t 
proved to the full extent of his right when he 
did prove ngainst the Matthew's estsUe. He 
again urged the objection of the Statute of 
Limitations, and contended that it was properly 
urged now, for though it was for the Master to 
decide a disputed amount, yet it^hould be shewn 
on this application that the debt was a valid one. 

^ Moss replied that the evidence shewed that he 
still claimed $5,000, and that as Stead was men- 
tioned as a ere litor in the schedule to the deed, 
he became a cestui que trusty and the Statute of 
Limitations ceased to affect him from the date of 
the assignment to the trustees and their accept- 
ance of the trusts. 



Mb. Tatloe, THi RiFiRii in Chambers.— 
The petitioner claims to be a creditor of 8. S. 
Pomeroy, and, as such, entitled to the benefit of 
an assignment, made by Pomeroy for the pay- 
ment of his creditors, the trutits of which are 
being carried out under decree in this cause. 
His claim appears to have arisen thus : He held 
a note made in April, 1856, by Mrs. Mat- 
thews and Pomeroy, the consideration for the 
note being an alleged balance due to him for 
work done on the property of the Matthews' 
estate, of which Mrs. Matthews was executrix, 
and which Pomeroy, a son-in-law, managed as 
her agent. Upon this note he came in to prove 
in a suit in this court of Motley y. Matthews^ 
where part of his claim was allowed and the 
remainder disallowed, on the ground, as I 
understand, that it was for work done, not for 
the estate, but upon a portion of it, to which 
Pomeroy was individually entitled. It is in 
re:?pect of this balance that he now seeks to 
prove under the decree in this suit. The deed 
'of trust for the benefit of creditors was made by 
Pomejroy as fir back as November, 1859. act 
provided for its being executed by the creditors 
within twelve months. Due public notice of the 
execution appears to have been given by the 
trustee?*, but it has never been executed by the 
petitioner, nor does he appear ever to have 
informed the trustees of his acquiescence in the 
deed His name appears in a schedule annexed 
to the deed as one of the creditors of Pomooy. 

The question is, whether he is now at this late 
date entitled to participate in the benefit of that 
deed. In considering the question of delay, it 
is important to remember that although the 
deed was made in 1859, no dividend has ever 
been declan^d under it. Indeed, the trustees 
seem to have taken no steps to distribute the 
estate, nor did anj creditor take proceedings to 
enforce a distribution until the filing of the bill 
in this cause, in the spring of 1871. The 
petitioner it appears knew of the deed being 
executed by Pomeroy, probubly soon after it 
was executed, though the exact time when he 
became aware of it does not appear. He says, 
however, that he did not know of the terras of 
the deed, or of creditors being required to 
become parties to, or execute the deed within a 
given time. ~He did not take any step to notify 
the trustees of his claim or of his intention to 
take the benefit of the deed, because, he says, 
he did not think anything would ever come to 
their hands for payment of the creditors, and 
that ho would be paid his claim out of the 
Matthews' estate. It is not shewn that he bas 
taken any proceedings hostile to the terms of 
the deed or inconsistent with them. He has 
simply lain by or done nothing. Now it is well 
settled that even although a deed, like the one 
in question, haTe limits, a time within which 
the creditors are to execute it, a creditor who 
has failed to do so is not necessarily excluded 
from the benefit of the trusts. Dunch v. KenU 
1 Vern. 260; Spottiswoode v. Stoekdale, 1 0. 
Cooper, 102; Ratoworth v. Parker , 2 K. & J* 
168. It is sufficient if he has assented to it or 
acquiesced in. or acted under its provisions and 
complied with its terms (Field r. Lord Donogk- 
more, I Dr. & War. 227). No case seems to lay 
down what acts are necessary to constitute such 
assent, acquiescence or compliance. All the 
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eases except two, which I shall afterwards refer 
to, where creditors have been excluded, are 
cases where they have acted inconsistently with 
the terms of the deed ; as by bringing an action 
against the debtor when the deed contained a 
clanse releasing him, (Field v. Lord DonoghmorB^ 
1 Dr. & War. 227 ;) or, as was said in one case, 
actively refusing to come in, and not retracting 
the refusal within the time limited, (Johntfon v. 
Kershaw, 1 DeGex & Sm. 260) ; or setting up a 
title adverse to the deed, (^Walton v. Knight, 19 
Beav. 869) ; Brandling v. Plummer, 6 W. K. 117. 
The two cases I mentioned above are Lane v. 
Husband, 14 Sim. 656, where the deed contain- 
ing a release, a creditor was .not allowed to 
come in, the debtor having in the meantime 
died, on the ground . that the debtor could not 
then obtain the benefit of the consideration upon 
which the deed was based. The other is Gould 
V. Robertson, 4 DeQex & Sm. 509, which is cited 
in White and Tudor^e L. C. as an authority, and 
the only authority for the proposition that a 
creditor who, for along time delays, will not be 
allowed to claim the benefit of the deed. In 
that case, however, there was a provision, not 
found in the present deed, that in case any 
creditor should not come in under the deed for 
six months, he should be peremptorily excluded 
from the benefit of it. V. C. Knight Bruce held 
that after six years, and a correspondence ex- 
tending over j^ll that period, upon the subject of 
the debt in question, the creditor was not 
entitled to share. In a later case — Re Baber^e 
trvats, L. R. 10 £q. 554 — even such a provision 
has been held not to exclude >i creditor. 

The case of Whilmore v. Ttirquand, 1 J. & H. 
444. was one where the question was considered 
in the case of a deed H mi ting a tiuae for credi- 
tors to come in : a creditor who has neither 
assented to or diaseutwd from the deed within 
the time, can afterwards be admitted to share 
together with thoae who nccsded before the ex- 
piration of the stipulated lime There V. C 
Page Wood allowed fv cre<lifor to come in after 
apparently six years, aod his decree wsi-i after- 
wards affirmed on Hppeal (o D. F. & J. 107). 
The latest case on tiiis subject is Re Uahers 
trusts, L R. 10 Eq 554 There the deed con- 
tained the same provision hs in Gould v. Robert- 
son, excluding creditors who did not come in 
within a limited time, yet the creditor who all 
along knew of the existence of the deed and 
had correppooded with tlie trustees on the sub- 
ject, but Tvho wa:i not aware of the provision 
rciideriDfr sr iipc^hsar}' for him to execute within 
a limited iiii»e, wms ni!;iwe<l to share a dividend 
even aficr nimtctiu vears The circunjstance 
that he had coi responded with the trustees 
wriild not seem to have been rnatorinl under 
Whifmore v. 7'urqi/and, and was not even 
alluded to by V. 0. Malins in his judgment. It 
was contended, however, that leave to come in 
would not be jrivon unless the creditor had 
cUarly a debt for which he could prove. In 
otljcr words, that if it could be shewn now that 
there was no (Uibt. the court would at once 
refuse the application and not leave the question 
to be inquire 1 into by the Master. Here it is 
said the debt is barred by the Statute of Limi- 
tations, having accrued due in 1856. The 
present case is in this way distinguished from 
the one formerly before me in this suit, where 



the debt accrued due only after the debtor had 
absconded. 

I incline to think that the debt here is not 
baiTed. , The assignment is complete, it having 
been acted upon by the trustees, and communi- 
cated to some, at least, of the creditors, thej 
having executed the deed. Under such circum- 
stances it could not be revoked by the settlor. 
Cosser v. Radford, 1 De Gex, J and S., 685; 
Aeton V. Woodgate, 2 Mil. and Keen, 495. la 
McKinnon v. Stewart, Lord Oran worth, in 1 Sim. 
N. S. 89, holding this, as clear as to creditors 
who have executed the deed, said, '* Where they 
have not executed the deed, questions have 
often arisen how far by having been apprized of 
its execution, and so, perhaps, been induced to 
do or abstain from doing something which may 
affect their interests, they may not have ac- 
quired the rights of eesfuis que trust. As all 
the creditors had, in that case, executed the 
deed, it was not necessary for him to decide the 
point. In Darby on Limitations, p. 190. Sin- 
monds v. PaUes, 2 J. & L 409, 584 ; Kirwun 
V Daniels, 5 Hare, 498 ; Harland v. Binks, 15 
Q B 713, it is laid down that where creditors 
are parties to the assignment or it is communi- 
cated to them, the relation of trustee and cestuis 
que trust is constituted between the assignees 
and every one of the creditors, and so long as 
the property remains in tha hands of the assig- 
nees, the right of any creditor to an account of 
the property and to payment out of it, is not 
barred by lopse of time. 

Here the trustees are themselves beneficially 
interested, bo the deed was not revocable. 
Siggers v. Evans, 5 Eli. & Bl 3'j7 ; Lawrence v. 
Campbell. 7 W. R. 170. That such a deed 
would create a good trust, for even those credi- 
tors to whom it. was not communicated, and wlio 
were not parties to it, woul<i seem to follow 
from Griffiths v. Ricketts, 7 Hare, 307, where 
Lord Laugdale doubtetl whether such a trust 
having been communic.itcd to some of the credi- 
tors, it couid ever after satisfying them be 
revoked by the settlor, as to- creditors to whom 
it had not been communicated. Besides, in the 
present case the settlor by the /leed declares 
that the schedule annexed contains the names of 
the creditors and the sums due them respec- 
tively, and then provides that other pei^dHns not 
mentioned in the schedule, beinp- bona fide credi- 
tors of his, may come in and share and partici- 
pate in the advantage to be derived from the 
trusts, rateably, with the other creditors. In 
thi^ schedule the petitioner's name appears as a 
creditor, and I think the trust prevented the 
statute from running against his debt 

The hardship of allowing a creditor to come 
in now upon these who signed the deed within 
the limited time was urged here, as it has been in 
almost all the cases on this subject. The courts 
have always refused to give efiect to the argu- 
ment, and I cannot be any more attentive to it 
here The order will declare tho plaintiff en- 
titled to participate in the benefit of the deed, 
and to come in and prove his claim under the . 
decree. As this is, I understand, a test case 
brouKht forward by arrangement, and by the 
decision in which all similar cases are to b& 
governed, both parties should have their costs 
out of the estate. 
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UNITED STATES BEFOBTS. 



QUARTER SESSIONS, PHILADELPHIA. 



COimOKWSALTH BX RKL. DbNMIB ShBA BT AL. V. 

Wm. R. Lebdb, Shbrifi. 

It is a conspiracy for two or more parties to act in concert 
in unlawful measores to enforce the Sunday Liquor 
Law. As by inducing a tayem-keeper to fUruish beer 
on Sunday, by artifice or persuasion. 

The mere admission of visitors into a tavern on Sunday is 
not an induction of the Sunday Law, unless liquor is 
actually sold. 

[Opinion by Faxson, J., May 4^ 1872.] 

This case was heard upon habeas corpus. The 
relators, Dennis Shea, Frank Nr Tul'y and 
dharles Hooltka, were charged with conspiracy 
by one G. A. Barthoulott. The latter keeps a 
drinking saloon, and it is alleged that the rela- 
tors were engaged with others in a series of 
prosecutions against liquor dealers for violation 
of whit is kno^u ns the Sunday Liquor Law. 
The facts of this case, as they appeared at the 
hearing upon the writ of habeas corpus, were 
subbtitutially as follows : 

On Sunday, the 24th of March last, the rela- 
tors, 8hea and Tully, called at the house of the 
prosecutor. The front door, window, and back 
entry were closed, but they obtnioed admission 
through a private entrance. There was no one 
in the bar-room when they entered but the 
prosecutor and one of his boarders. They asked 
the prosecutor for beer. He refused them, say- 
ing, ** I don't sell beer on Sundny.'* After some 
persuasion, and being told by Shea that a friend 
of hi.s (the prosecutor) had told them If they 
would call there they could get some beer, tbe 
prosecutor gave Shea and TuUy two glasses of 
beer, repeating, however, his former declaration 
that he could not sell beer on Sunday. They 
then each took a piece of bread and wanted to 
pay for that ; but this, also, was declined, and 
the prosecutor finally ordered them out of his 
place. Up to this point he did not know the 
relators. 

On tbe 13th of April suit was commenced 
tbgainst Barthoulott, before Alderman Jennings, 
upon complaint of one David Evans, who styles 
himself the ** Treasurer of the Tax-payers' 
Union, " to recover the penalty of $50 imposed 
by section 2 of Aot of February 26th, 1855, 
upon all persons who shall *'sell, tnade or barter 
any spirituous or mult liquors, wine or cider on 
the fi'St duy of the week, commonly called Sun- 
day." At tbe bearing Shea and Tully were 
•examined as witnesi^es. The alderman dis- 
.missed the case. It further apfieared that, after 
the above suit was commenced before the alder- 
man, the said Evans stated to Mrs. Barthoulott, 
that if her husband would pay him $52.50, the> 
^uit would be discontinued and no criminal 
prosecution commenced. 

There was also evidence that this was but one 
of a large number of suits before the same 
alderman for alleged violation of the law refer- 
red to All of these suits were commenced 
upon complaint of the aforesaid David Evans, 
^pon information furnished by these relators. 
In some of them there were offers to settle upon 
payment of penalty, with costs, to Mr Evans, 
4tnd one at least of the defendants testified that 



he had so settled with Mr. Evans, tbe latter 
agreeing to abandon' any criminal prosecutioa. 

For the relators it was urged that they weie 
engaged in a lawful object, to wit, the enforce* 
mf'ut of the Sunday Liquor Law. If this was 
in truth their object, it was certainly a lawful 
one, and worthy of all commeqdation. Assum- 
ing such to have been their purpose, did they 
resort to any unlawful means to accomplish it ? 
If they did, and if they acted in concert in the 
pursuance of a com m on design, there was a con- 
spiracy. It was never intended that a man 
should violate the law in, order to vindicate the 
law. 

I am of tbe opinion that these relators, is 
their anxiety to procure evidence against Mr. 
Barthoulott, went a step too far. He was not 
engaged in any violation of law when they 
entered his place. They urged and persuaded 
him to furnish the beer; in fact they resorted 
to artifice and deception for that purpose. If 
any crime was committed, they were present 
aiding and abetting. 

It was urged in extenuation of the condact of 
the rclatttrs that thpir action was entirely in 
accordance with the practice in the detective 
service, not only of the police, btit in other 
departments of the Government. This is not my 
understanding of the detective service. I have 
never known an instance of detectives deliber- 
ately procuring a man to commit a crime in 
order to lodge information against him. Sach 
informers have been infamous from the time of 
Titus Oates. 

We can have no sympathy with the men who 
sell liquor on Sunday in defiance of law. That 
there is a class of persons who habitaally and 
in.solently defy the law is a reproach to all who 
are charged with the prosecution of such 
offences. It is the duty of every good citizen to 
aid in the suppression of this Sunday traffic. 
The evils which flow from it are beyond all com- 
putation in dollars, and are felt and seen by 
every citiztm. And I have no hesitation in say- 
ing, that few persons are more deeply interested 
in enforcing this law than those who are legiti- 
mately engaged in the liqu or business. There 
is nothing which has done mire to arouse an 
antagonism to the whole system than the spec- 
tacle witnessed every Sabbath, of drunken men 
reeling upon our streets. 

I am aware of the difficulty of procuring 
testimony against this class of offenders It is 
believed, however, that with proper vigilance on 
the part of the police, and a hearty co-operation 
on the part of all good oitizensi^ the selling of 
liquor on Sunday cannot be carried on to any 
great extent. Be th s as it may, the resort to 
such means as the Commonwealth alleges were 
employed in this case is more than qutstionable. 
The law does not sanction it, and no solid moral 
reform will be promoted by it. It is quite possi- 
ble that when the relators come to be heard iu 
their defence, they may show an entirely differ- 
ent state of facts from those above stated. What 
I have said is based upon the facts as they now 
appear. The relators will have an ample oppor- 
tunity of vindicating themselves before a jury^ 
and for that purpose they are remanded. 
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TO OUR READERS. 

The Loeal Courts and Municipal Gazette 
became a distinct publication from the Upper 
Canada Law Journal in the year 1865. The 
reasons for that change were fuily g^iyen in the 
first page of the January number of that year. 
It was there stated that at first a large measure 
of support came from Oounty and Division 
Court officers, but that at that time (1865) this 
had somewhat changed, and professional men 
and County and Division Court officers stood 
nearly on a par as to numbers on the subscrip- 
tion list This change has continued so that 
now the support of the latter class has become 
so small as not to warrant the extra expense 
attendant upon a separate publication, whilst 
the number of our subscribers amongst the 
profession has increased in a most satisfactory 
and encouraging manner. The reason for this 
change is easily accounted for. In the first 
place, the business of the Local Courts has 
greatly fallen off, so that many who could well 
/afford the luxury of a legal paper have been 
reluctantly compelled (we quote the words of 
many who have so expressed themselves) to 
withdraw their subscriptions ; andin the second 
place, officers now-a-days are pretty well versed 
in their duties, and do not require the same 
advice and information which it has been our 
province and our pleasure to give them. We 
think that for this result we may, without 
egotism, take some credit ta ourselves. We 
think we have been enabled in many ways to 
induce a greater uniformity of practice, and to 
inculcate more sound views of the dutiea. of 
local officers than obtained before we entered 
the field. 

We do not, however, wish our readers to 
understand that we do not intend in future to 
do all in oor power to supplement and con- 
tinue what we have so &r accomplished for 
the benefit of those who were at the first our 
principal supporters ; but a due regard for our 
own interests compels us, to prevent a loss to 
ourselves, again to make a change by discontinu- 
ing the publication of the Loeal Oourtt^ Gautte 
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after the end of this year. We shall, howerer, 
reserve fvdl sfMioe (and our |>orders w31 bo en- 
larged for that purpose) for the discussion of 
all matters affecting the Local Courts an^ 
County and Muaieipal -officers, and we trust 
to receive the same support from our friends 
**of\that ilk" as formerly. We must, more- 
over, owing to the increased price of printing 
and all other expenses, increase our annual 
subscriptioh to ^e Law Journal^ which we 
shall send to the present subscribers of the 
Loccd Courts QwtMe unless they express « 
desire to discontinue their subacriptioii. 

We ttook our many kind friends among the 
CouQty and DiTtsion Oawt officers iati^Mr 
snpport, sad for many expressions of satisfiM- 
tion and good-wiU. We trust tbey will 1m able 
to qontiaue thor Sttppoii i&d enooaragement 
when the L9e4d dmrti €hutUtkmXi have 
again meinged in the Oaiaada Law JouamaL 



Our advertising columns announce the pub- 
lication of a new work by Mr. 8. R. Clarke, 
of Toronto, Barrister-at-Law, on the Criminal 
Law of Canada, which we have reason to think 
will be not only a success in itself, but also of 
immense service to the Profession and Magis- 
tracy in the Dominion at large. We have not 
yet had an opportunity of examining it, but a 
cursory glance would seem to show that it will 
prove a most valuable treatise on the criminal 
law as it applies to this country. 



A pr^y fair 'test of the confidence of the 
public 'and profession in their Judges is the 
number of appeals from their decisions. A 
return to an address of the House of Com- 
mons of Canada gives a statement of the 
number of cases taken before the Privy Coun- 
cil in 199%, 1870 und 1871, from Ontario, 
Quebec, New Brunswick and Nova Scotia, 
and the information given is highly suggestive. 
There iMve %een only two ciises actually 
appealed from Ontario; and though appeal 
bonds were filed in two other cases, no fur- 
ihfiit action will probably be ti^en In them. 
Quebec has sent no less than twenty-one 
eases to (he Privy Ooancil, six in 1869, five 
in 13*^0, and ten in. 1871. This points to a 
pleasant state of uncertainty in the minds of 
the. profession in the Province of Quebec, as 
to what the law is in a Tariety of cases, and 
shews a laudable decdre on the part of the 
litigants ** to get to the bottom of it" The 



Supreme Coitrtof New Brunswick has, during 
the same period, granted leave to appeal in 
six cases ; but the courage of tho«e ^onoerAed 
has partly failed tbem, for .only three have 
been transmitted to England, and no actioQ 
appears to have been taken in these. Only 
one case has been appealed diving the same 
three years from Nova Sootia ; and the further 
information is given in the retu^^, that only 
three cases in all have been takiM) to England 
from that Provinee since 1860, #hen Sir Wm. 
Young was appointed Chief Justice of the 
Supreme Court. It will thus be seen thaj^ 
taking into consideration the business done ia 
Ontario, ihe nnmber jof appeals is almost 
nominal as compared with Quebec, and much 
less than those in the other Provinces. The 
encouragement given to those who desire to 
have a ;final decision is not rery great ; for, 
eat of all the eases referred to England, Judg- 
ments have been given in only thneie lei <tlR 
Quebec appeals, and in none of the lOthers ; 
two of the Quebec judgments luiTiiig bsen 
reversed, and one confirmed. 



We lately evlied e«t a ^mt jadieial •stric- 
tures upon the way in vrhk6h. seme of the 
Canadian County Ooart Judges dotiieirwork. 
We observe from a -late judgment of Sir Robt 
PlulUmrire, in an Admiralty appeal, that his 
spirit has been fejtad from a like '«uise. Be 
mildly called attention to the Jftct <lbat there 
were two things which .coneurred to jModer 
it impossible for the court to CQWC to any 
satisfactory conclusion on the inateri^3 before 
it First, it appeared that the notes of the 
evidence were merely rough notes tfiken by 
the learned Judge of the County Court of 
Northumberland for his own guidance, and 
though no doubt (as he charitably puts it) 
sufficient for his purpose, yet tliey coifld not 
he regarded as satisfactory for the purpose of 
an appeal Second, that he (SirBobert) was 
without the assistance which, in many cases of 
the kind, he had derived from a .atat^sient of 
the reasons whiph inftn^nced.the eouft below 
in arriving at the decision appealed igainst* 
The Busy Bee, 20 W. R. 813. From aU 
which it would appear that there are County 
Court Judges who are alike all the world over. 



A (riend lately sent us a West Indian news- 
paper, which contains the charge of Chief 
Justice Peel to the Grand Jury at Antigua. 
It appears that, one result of (he confederation 
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of the Leeward Islands, proclaimed on 80th 
March last, was the extinction of grand juries 
in that colonj. The learned Judge ** regrets 
the cessation of an institution which history 
tells us has often done good'serrice in the 
etase of liberty and Justice */' and he thus con- 
tinues : '*Its ralue has been most apparent in 
Ir^blous times. Often and, again, in Eng< 
kind's stormy story, in her many fits of political 
and religious frensy, have Grand Juries — 
^ose of London and Middlesex especially — 
thwarted the vengeance of an angry monarch, 
an tmscnipuloiis government, or of a victo- 
rious faction, and interposed between them 
Afid thdr intended victim.'^ 



LAWYERS IN PARLIAMENT. 

The felec^i^Bs for the Dominion House of 
Parliament being now over, it may not be out 
of place to see how the legal profession in 
Ontario is there represented. We find on 
looking at the list, that out of the eighty-eight 
members for Ontario, some twenty are barris- 
ters, and of these seven are Queen's counsel. 
It would be highly uninteresting to discuss the 
question as to ther propriety of havii% a large 
number of lawyers in Parliament, and we 
presume the usual number of ^^ clap-trap" 
speeches have been made on that sulgect 
whenever a suitable occasion was presented 
by a member of the legal fraternity being a 
candidate, without in the Efligbtest degree 
affecting the result of his ele(}t:on. But it is 
interesting to note the classification of those 
who htLve been elected. 

Of course the first on the list is the states- 
man and great constitutional lawyer, who has 
for so many years ruled the destinies of this 
Dominipn, but who has during that time been 
separated from the practice of his profession. 
The most prominent figures next to the Minis- 
ter of Justice are, on one side of the House, 
the veteTMi and eloquent leader of the Bar in 
Ontario, the Treasurer of the Law Society, 
and on the other, one who, though his junior 
by many years, has in a short period of time, 
by his high talent and great learning, obtained 
a reputation at the Equity Bar of this Pro- 
vince which has never been equalled, and who 
is as well known to the country at large as he 
is in the profession. Of the rest, however, 
there ar^ not very many whose names are 
familiar either on circuit or at Osgoode Hall. 
This may be to some a matter of surprise, but 
a little consideration will easily explain the 



reason. In fact, we need hot recapitulate in 
oqr own language what has already been 
stated publicly by lawyers in . Parliament on 
this subject. Mr. Blake, in one of his 
speeches, said, when replying to some attack 
piade upon him : 

** When I went into public life, I was an active 
n^ember of a large firm, and had a large aiid in- 
creasing share of the profits, prodttclng to me at 
that time over £8,100 a year. Now my position 
is very different, for I have a fixed income from 
the firm of £1,200 a yef^r only, while I should be 
receivii;^ over £8,000 if i had remaiaed in private 
life. I can gaianothiiig from the iocri^ised profits 
of the firm/' Ac, 

Small enoouragement this to ruin onei's health 
in the pablic service. $ven if in receipt of an 
official income in addition, llr. Blake's salary 
would be considerably less than what he would 
receive from his profession. Of course, pro- 
fessional men who enter public life do not 
do so (at least we do not care to discuss the 
standing of those who do, if such there be) 
for the purpose of increasing their incomes ; 
but those who thus devote themselves to their 
country, have other ills to bear than the mere 
loss of incomes. This .part of the subject haa 
been amplified by Mr. Harrison, when reply- 
ing to an address of his constituents asking 
him again to become a x^ndidate for West 
Tcronto. His observations contain so much 
sound common sense, and so fully cover the 
ground, that we reproduce them. He says : 

*'I cannot longer owe a divided allegiance, 
part to professional and part to parliamentary 
duties, • • « and I cannot, after mature 
deliberation, hesitate as to thd choice. 

" What is it to be a member of the Parliament 
of Canada ? It is yearly, at a most inconvenient 
time, to leave one's home, to neglect one's busi- 
ness, to work Lai*d for the public, with the pros- 
pect of little or no thanks ; to be abused when 
honestly doing what one's conscience conceives 
to be for the public interest ; to have the worst 
possible motives imputed ; to work day by day 
in committees of the House, considering all man- 
ner of details ; to pass sleepless nights in an un« 
healthy atmosphere; and so to continue from 
year to year, and in the end, to be cast aside or 
elevated to pffice-^nd^ if so elevated, -to live 
life of great drudgery and respectable poverty. 

** W^at is it to be a member of the Canadian 
bar ? It is to attend to one's Vn^iness, to be well 
paid for what one does, to be prai9^d for the 
honest discharge of duty, to be free from the 
imputation of unworthy motives, to work when 
and so often as one pleases, to have one's rest 
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when rest is needed, to obtain a position worthy 
of hononrable ambition, to retain it so long as 
one's health and energies will permit, and so to 
work from year to j^ear in the almost certain 
hope of independence. 

'' It may be said that these views are selfish. 
No doabt they are so. Bat the law of self is a 
fandamental law of nature. The man who affects 
to disregard this natural law is as surely pun 
ished as the man who violates human law. An 
empty pocket and broken health are too often 
the penalties of faithfully serving the public, to 
the neglect of one's immediate interests. 

"There are, in almost every constituency, 
some men who can serve the public with less 
inconvenience to themselves thaa others. Men 
who, by reason of large fortune, are independent 
of the sheri£r^ may safely do so. Men who have 
nothing to lose, and so nothing for the sheriflT, 
may also do so. But the middle man, who has 
something to lose, and is desirous of increasing 
that something for the sake of his fami]3% has 
everything to luse ond little to gain. What is 
the gain ? Perhaps after years of toil a position 
in the Government, a position which enables the 
malignant to attack with greater malignity, a 
position which demands of the suff'erer unwearied 
exertions for less pay than the salary of a bank 
manager or the income of a second-class lawyer. 
And yet men are found, election after election, 
to summon caucuses, to attend conventions, to 
accept nominations, to address public meetings, 
to be slandered by one political party for enlist- 
ing under the banner of the other political party, 
to banish themselves from house and home, and 
yearly to imprison themselves for two or three 
months at hard labour within the walls of a 
House of Parliament. It is well that there 
should be such men. Selfishness is, I admit, a 
low spring of action ; ambition is a more popular 
one. Some men are vain of distinctions. The 
ability to write M.P. after one's name, or to have 
the prefix of ** Honourable" is, by some, deemed 
worthy of all the sacrifices which I have detfdled. 
I have counted the cost, and am no longer pre- 
pared to continue the sacrifice. If ambition 
alone were the object of my life I would, per- 
haps, continue in public life. But one, in flights 
of ambition, is frequently reminded that humanity 
needs sustenance, and that other calls, if not so 
lofty, are not, on that account, to be despised." 

We may here enpcuaant quote an observa- 
tion on the aboTe remarks of Mr. Harrison by 
Mr. Goldwin Smith, in the Canadian Monthly , 
when speaking of the demoralizing tendency 
of political struggles: — 

"The j>arting address of Mr. Harrison, of 
course, afforded a butt for the arrows of small 



wit. Yet, amidst the torrent of electioneering 
trash, it was, perhaps, the one thing worthy of a 
moment's remembrance. We shall find that it is 
necessar}* to make public life tolerable to sense 
and self-respect, or to pay for their exclusion." 

Of course, there are prominent men, leaders 
of political parties, who will be found ready, 
though not willing, to sacrifice their own ease 
and comfort on the call of patriotism or 
ambition, but these are so few as to form 
the exception; and whilst we honour these 
for their patriotism, or pity those for their 
ambition, we can scarcely wonder that so few 
of those who have taken a first place at the 
Bar, think it worth their while to yenture on 
the stormy sea of politics. 



SURROGATE COURT ADVERTISBMENTO. 

In the palmy days of Chancery practice, 
administration suits were considered fair game 
for the profession. One of the English Vice- 
Chancellors, who loved his joke, was wont to 
say when pronouncing judgment on applica- 
tions of this kind, ^^ Let the usual order go 
for the destruction of the estate according to 
due course." But now-a-days, " Nous avons 
changi tout cela?^ Yet still a strict eye has 
to be kept upon all matters pertaining to the 
estates of deceased persons. Very often there 
is no one who has a personal interest in keep- 
ing down the expenditure connected with the 
adjustment of such estates. 

Our attention has been lately called to a quite 
unnecessary outlay for disbursements in pub- 
lishing advertisements of the Surrogate Courts 
for next-of-kin and the like, prior to grant of 
administration. Take, for instance, cases aris- 
ing under the 85th section of the Act, C. S. 
U. C. cap. 16, where a citation or summons is 
published pursuant to the 26th Rule of Coart 
It is true Uiat this rule requires the judge to 
direct by special order in what papers the 
citation or summons is to appear by way of 
adyertisement, but neither statute nor role of 
court requires that both the order and the 
citation should be published, as is almost 
invariably done. There is no propriety in 
publishing— no necessity to publish the order: 
all that is accomplished by so doing is to 
double the length and the expense of the 
advertisement The order is intended, not 
for the information of the persons ciled, bat 
for the guidance of the officers of the court 
and the solicitors in charge of the basiness. 
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COMMERCE IN LAND. 

In former years, Mr. Cobden was one of the 
most conspicuous movers in England in agitat- 
ing for the adoption of a scheme tending to 
reform the law relating to land, in its posses- 
sion, enjoyment and disposition, and in mat- 
ters referring to its title by inheritance or 
purchase. His views were, that the law should 
be so changed as to give greater freedom to 
the alienation of land, so that owners willing 
to sell, and persons of means willing to buy, 
should be able to deal together with safety and 
expedition, and also without undue expenditure 
in searching and clearing up the title. To this 
end, he favoured the adoption of the law of 
primogeniture, and was prepared to advocate 
the incorporation into English law of certain 
portions of the French legal code. Since his 
time, there lias been a movement in the same 
direction going on in England to a greater or 
less extent The last manifestation of its 
progress is to be seen in the proceedings at 
the tSocial Science Congress for this year. 

Mr. Jacob Waley, one of the conveyancing 
counsel of the Court of Chancery, read a very 
comprehensive and able paper concerning the 
best means for facilitating the transfer and 
disposition of land, — having special reference, 
of course, to property in England. He does 
not deal with the subject of registration of 
title, which gives Canada an immense advan- 
tage in the ease and simplicity, to say nothing 
of the smallness of expense, with which land 
am be transferred from owner to owner. But 
he suggests certain changes in the mechanism 
of the English system, which are of value 
here in so far as we have adopted the English 
law of real property. These details he has 
grouped under six divisions, as follow: 

" I. It will hardly be qaestioned that the length 
of time allowed by law for the assertion of dor- 
QQ&nt claims largely contributes to the expense 
and difficulty of the preliminary investigation to 
which the title to land is subjected upon transfer. 
^ow, the length of time which ought to operate 
AS a bar to an unasserted title must, of course, 
differ according to circumstances. When the law- 
is not easily accessible or put in motion, when 
communications are imperfect and intelligence 
travels slowly, so that opportunities are ^ven to 
the powerful and the crafty to wrest the devolu- 
tion and ownership of land out of its lawfol 
course, a longer time must obviously be allowed 
for the assertion and restoration of displaced 
titles. No one, probably, has ever perused our 
older law books, from Littleton downwards, with- 



out noticing the great space and importance 
given to the subject of disseisin or forcible dis- 
possession of the rightful owner of land, and 
inferring the comparative lawlessness of the times 
when disseisin was regarded as among the ordi- 
nary contingencies of landed property. At pre- 
sent a possession, adverse to the true legal title, 
has very rarely any other foundation than acci- 
dent; and when a misconception uf this kind has 
once occurred, it is rarel}' brought to light other- 
wise than by accident. Such windfalls of fortune 
it seems consistent with a sound jurisprudence 
rather to discoi^rage than to promote. Even under 
the old law, a fine followed by non-claim for five 
years operated in most cases as a conclusive bar; 
and it appears to me that in the circumstances of 
modern society, a period of five years, instead of 
the twenty now given by the Statute of Limita- 
tiona of the 3 <& 4 Will. IV., would be quite suffi- 
cient to allow for the assertion^ of dormant or 
displaced rights, with the addition, say, of ten 
years more in cases of infancy and absence. 

" II. Under the present Statute of Limitations 
of 3 (b 4 Will. IV., an adverse possession gained 
by time against a tenant for life is inoperative 
against his successors in interest, each of whom 
gets a new period of twenty years from the time 
at which his own interest would commence. It 
has been suggested, and in that sugsrestion I 
concur, that adverse possession should operate 
against the estate — ^that is to say, not merely 
against the limited owner, during the currency of 
whose interest the adverse possession takes place, 
but against the whole series of owners having 
successive interests, who for this purpose should 
be considered as represented by the owner enti- 
tled to the possession and b«rred by the non- 
assertion of his rights. 

" A proposal to the above effect was, I believe, 
contained in a bill unsuccessfully promoted some 
years since by Lord St. Leonards. It may appear 
unjust that the laches of the tenant for life should 
bar the remainderman, but I think that the injus- 
tice is apparent only, the impression being due to 
our technical conceptions as to the ownership of 
land. If the limited owner, instead of being 
called tenant for life, were regarded as owner of 
the estate, but with a limited power of alienation, 
there would be nothing repugnant in the estate 
being bound by his laches. Besides, the case of 
land being recovered by the remainderman after 
the tenant for life has been barred by adverse 
possession, is so rare as to render it inexpedient 
that it should be the subject of special legislative 
provision. In ea qtKB frequentius accidunt aitbve^ 
niunt Jura. It must be admitted that both the 
changes here contended for, namely, a shortening 
of the period of limitation end the operation 
upon the estate of adverse possession as against 
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4 limited owner, would require the broad and 
free exercise of the jnriBdiction to deal with case^ 
of fraud so as to prevent unjust aoquisition by 
trustees and others having peculiar means of 
knowledge or iofluenoe, or owing to collusion 
between the limited owner and the wrongful 
possessor. 

** III. As under the course of dealing by which 
a purchaser is protected — ^roughly inde^, but on 
the whole pretty effectually — against concealed 
incumbrances, the possession of the title deeds is 
that on which he has mainly to rely as evidence 
of the safety of the title, it is most desirable to 
eliminate those risks which arise when the own- 
ership of the title' deeds is not accompanied by 
the foil and unencumbered ownership of the 
estates. The predicament of an owner in fee, 
who by settlement has reduced his estate to a 
tenancy for life, and who, retaining the title 
^eds, would, by mere suppression of th6 last 
settlement, be able to present all the outward 
signs of absolute ownership, is constantly present 
ta the apprehensions of the conveyancer. The 
danger occasioned by this facility ibr fraud might 
be obviated, if the law required, as a condition 
of the validity of settlements of land against a 
subsequent purchaser, that the settlement should 
be enrolled, say, at the Common Pleas, at which 
searches have in ordinary course to be made 
before the completion of the purchase. For the 
pni-pose of such an enactment, a settlemeiit might 
be defined as an instmment (not testamentary) 
by which successive interests are created in lanrd 
or the proceeds of land, or by which the land is 
subjected to any charge otherwise than fi>r th^ 
payi&ent of netoney leint. 

" lY. Though I think that the system ofsettle- 
ment by which persons in being are restricted to 
the enjoyment of land or of the income of the 
proceeds during their lives, and the corpus is 
retained for the next generation, is one which has 
unanswerable claims to be preserved, I do not 
hold the same opinion with regard to the ingeni- 
ous and elaborate system of protection to estates 
tall, which prevents alienation by expectant 
heirs, and which is supposed to be one of the 
most powerful means of keeping estates in the 
same family from one generation to another. To 
what extent the transmission of family estates is 
really perpetuated by this system is a matter on 
which opinions would probably di^er. My own 
opinion is that the perpetuation of estates in the 
same family would not be materially affected by 
the abolition of the system of protection. 

" But regarding, as I should, with regret, any 
large inroads on the permanence of landed 
property as a family possession, I nevertheless 
consider that this permanence, so far as not 



secured by the sentiments and primnples of the 
proprietary class, has no claim to be specially 
pMteeted by law. I think, therafdre, that it 
would be a beneficial change, ealcnfated to pre 
mote the free drcuUriion of laqd b6th by remov- 
ing restrictions to which it is needlesily subjected, 
and by dispensing with a mass of tec^ied diffii- 
oulties, if estates tail existed only for the pnrposr 
of defining and limiting the devolution of the 
land, so long as not disposed of by the act of the 
tenant in tail, and if the tenant in tail, whether in 
possession or reversion, had in all cases the fall 
power of disposing (subject, of course, to prior 
interests) of the fee simple of the land. 

** y. The want of a real representative or person 
who, upon death, can exercise the same powers 
over the real estate as the executor has over the 
personal estate, has been long acknowledgad, and 
should be supplied. I think that the personal 
representative might,without inconvenience, have 
in all cases the power to sell or mortgage the 
real estate of the deceased, and to receive the 
money. The practical conveyancer, who proba- 
bly finds in informal wills the most frequently 
recurring obstacle to alienation, will best appre* 
ciate the importance of an improvement by which 
thasp souree of difficulty will be got rid of. 

** yi. The last alteration which I am about to 
propose, is a great extension of the existing faci- 
lities for the letting on lease and for the sale of 
settled estates. The Settled Estates Act wai^ 
itself an important measure of relief, of which 
advantage has been exteirsively taken. But fiiff 
po#er of letting property fof ariy pur^^se fcf 
which it may be adapted^ and of s^lkig it into 
the handi best able to develop its taipal^lfties, i# 
one which ought in the publie interest to* exist 
universaHy, and to> be easily exerdaahld. The 
machin^eiy of notices and consents required by 
the Settled Estates Act ought, as it af^ars to 
me, to be dispensed with. A power of leasing, 
at least as extensive as the Court of Chancery 
can exercise under the Settled Estates Act, mighti 
I think, be exercisable as a matter of course, and 
without the intervention of the court, by a limited 
owner in possession, the obligation to take the 
best rent, without any fine or premium, being in 
general a sufficient guarantee that the interest of 
the lessor will be in accordance with that of hia 
successors in estate. As regards a sale, it may 
be reasonable that the limited owner in posses- 
sion should be required to make an ez parte apph- 
cation to the Court of Chancery for leave to sell ; 
and as he could not be allowed to receive the 
purchase money, l\e might, on the same applica- 
tion, obtain the appointment of trustee to receive 
the money, and hold it upon trusts corresponding 
to the interests in the land." 
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. ONTARIO CI(»NT,B^V£Rl£:i> BLBOTIONS. 

SiDY!d ihd meetitig of the local House in 
O^inber last, two petitions, bttve Been pre- 
sented under ^'The Controverted Eleotions 
Act of 1871.'* 

The first of these was complaiDlog: of the 
election of Mr. James S» McGuaig, who had 
l^n returned for the Gountj of Prinoe £d- 
muFd^/ upon the yacancy caused by a former 
•Ie(stiQa> Ibr t&e- county being deelared toid 
19011^ ft pAiitioii. The election was held on 
the Sdnd.and 20tii of last Becettiber, und &e 
petkk«' WSA* filiBd^ on tii» 2Snd of January 
ftUowing: ThecorapHiinants were fbur vt)ters 
at the election, and' the seat was claimed fbr 
hid oppoiient, Bfr: Gideon StHker. The 
dtte came on for hearing before Mr. Justice 
STorrison, at Picton, on the 28rd of August 
last, and resulted in the respondent being un- 
seated, and Mr« Striker declared dulj elected. 
The trial occupied little more than an hour, 
and no. point, of special importanoe was deter- 
mined 

Ibe other petition was against the return 
of Mr. Christopher Finlay Eraser, who had 
baan elected to fill the Tacancy caused by the 
dMtii of the late Mr. MoNeil Clarke^ for the 
South Riding of the County of GrenyiTIb. 
The election was held on the l^th and 20th 
of March last, and the petition, claiming the 
seat, was filed on the 29th of April by Mr. 
William Ellis, the opposing candidate at the 
election. The respondent was charged^ both 
personal1y«and by his agents, with the com- 
nussion .of corrupt practices. Recriminatory 
charges of a similar nature were made by the 
respondent, against the petitioner. The trial 
began at Prescott^ before Yice*ChanceUor 
Mowat, on the 8rd of September last, and 
continued until the 14th of the same month, 
when judgment was giyea declaring the etoc- 
tien of Mr< Fraser y<M^ and that no person 
was duly elected. The case was determined, 
by consent of parties, upon the scrutiny, the 
petitioner haying abandoned his charges of 
corrupt practices. No decision was giyen 
upon the recriminatory charges^ The present 
^ was another illustration of the practical 
uopossibility of owrying a lengthened serutioy 
^ its QOnclttsioa under <^e system now kk 
forae, owing to the immense expense which 
^^ a prooesa intolnis. Here the serntiny 
<'<^pisd the greater pat*t of a week, at the 
ond of which time comparatively small pro- 
gress had been made^ and* final decision was 



arrived, at by the reSpondisnt admitting to be 
bad » number of votes sufficient to deprive 
him of his majority. 

Some idea may be formed of the expenso 
entailed upon the parses, when it is stated, 
thai besides the respondent, who Is himself a 
member of the legal profession, and took an 
active part in the management of the case, 
four counsel, together with the attorneys for 
each party, attended daily in court during the 
fortnight which the trial occupied, and that 
the number of witnesses subpodnaed was 
several hundred. 

Mr. Brough, the very efiScient Registrar of 
the Court on this petition, is preparing a report 
of the case for this journal, which,, from his 
thorough knowledge of the subject^ cannot fai^ 
to be a valuable addition, to the series of election 
oases which, we have published ft'om time to 
time, and which Caoool be elSewhtoeobtaieed. 



N«l«i 



MAaiSTEATBS, MUNICIPAL, 
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NOTES Of NEW DECISIONS AND LEADING 

CASES; 

MUNIOIPAI. C0BFOAATION8. 

Beld, tiiat the fitet of a nranicipal conncil 
having midertaken to indemnify an officer fOr 
hwfui acts done la hit official capacity, does 
not entitle him to loolr to them for indemnity 
against the consequences of milawftd acts, as 
for imtance, in this case, of a wrongfti! dlistress ; 
and that plidntiff eotild not be allowed' to im- 
peach the jtxdgpment of a competent Court by 
which he was held to be a wrongdoer. — Irwin 
V, Corporation of Mxripoia, 22 C. P. 8©7. 

SIMPLE CONTBACTS Sd A7FAIB8 
OF EVEBY DAY LIFE. 

NOTES OP NEW DECISIONS AND LEADING 

CASES. 

CARRtAOK BT SeA. 

A special contract, entered into between a 
shipowner and a passenger by siea, contained 
a^provliBdon that the shipowner would not be 
answerable for loss of baggage, " under sny 
dvcamstances whatsoever." 

Bdd, that snoh a stipulation covers the case 
of wilfbl default and misfeasance by a ship- 
owner's servants. 

Martin v. 27U Great Indian Peninsular Bail' 
W0f Oompanif, (17 L. T. Rep. N. S. 849; 87 
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L. J. 21, Ex. ; L. Rep. 8 Ex. 9) explained. — 
Taubman y. Tha Facifie SUam Namgaiian Com- 
pany, 26 L. T. N. S. 704. 

FiZTUEia — DismxEBT. 

On the death of the owner of a dSttiUery the 
still goes to the heir or deviaee with the realty. 

The widow professed to sell the property, bat 
had no authority to do so under the will except 
for her own life; the purchaser removed the 
still, sold it, and put in a new one. Finding 
after the widow's death that his title was defec- 
tive, he removed the still, and it was 

Held, that the devisee was not entitled to have 
the new still restored, but was entitled to the 
value of the old stilL — McLartn v. Coombs, 22 
C. P. tSi. 

Markixd Woman's Act, 1872. 

Under the Married Woman's Property Act, 
1872, a wife may be the sole defendant in an 
ejectment brought to recover possession of 
land owned by her husband, who is perman- 
ently resident out of the Province. — Warrtn 
v. CoUerell, 8 L. J. N. S. 245. 

Promissoat Note Patablk in Fobsiqn Countbt 
and cuerenot. 

A note payable in the United States, in 
American currency, and all the parties to 
which reside in this country, may be sued 
upon here. 

The note in this case was payable by defen- 
dant to plaintiff, and sent to him on application 
for payment of an accdunt, and after acknowledg- 
ment of its receipt, stated to have been " placed 
to your credit : the endorsers are not known to 
us, but on your stating that each one is good 
for the amount, we accept the note in settlement 
' of your account to date." At the maturity of 
the note defendant wrote expressiog regret at 
his inability to meet it and requesting plaintiff 
to draw upon him, and that he could hold the 
note until payment of the draft: he subse- 
quently telegraphed him that he would remit 
in a few days. 

ffeldf a question, on the evidence, for a Judge 
or jury, whether plaintiff had accepted the note 
in satisfaction or discharge, or not, and it having 
been found that he had not, the Court refused 
to interfere.— G're^nwxw/ v. FoUy, 22 C. P. 362. 

Trade Fixtures. 

Where an article is affixed to the soil by the 

owner of the fee, though only by means of 

bolts and screws, it is to be considered as part 

of the land ; at all events, where the object of 

setting up the article is to enhance the value 

of the premises to which it ia annexed for the 

. purposes to which those premises are applied. 

Trover for looms by mortgagees against the 



assignees of M., a bankrupt, the mortgagor. 
M. had carried on business of a worsted 
spinner. By a mortgage, dated 1869, he con.> 
yeyed to the plaintiffs in fee the said mill, ia 
which he carried on his business, "and also 
all the steam-on^e, shafting, going^ear, 
machinery, and all other fixtures whatever, 
which now or at any time hereafter, durisg 
the continuance of this security shall be set up 
and affixed to" the premises. The defendant 
subsequently, on M. becoming bankrupt, were 
chosen as his assignees, and as such took pos- 
session of and sold the looms on the premises; 
and it was in respect of this conversion thst 
this action was brought. The looms were 
placed in various rooms in the mill. They 
were driven by steam-power, which gave mo- 
tion to the shafting and going-gear, from drams 
on which the required communication was 
given to the looms by means of leather bands, 
which could be applied to or disconnected 
from the looms at pleasure. It being neces- 
sary for the working of the looms that they 
should be kept steady and perpendicular to 
the line of shafting, they were annexed to the 
floor by ipeans of two nails driven through 
their feet. After the nails had been driven in, 
the looms could not be moved without drawing 
the nails, but this could easily be done without 
any serious injury to the floors. It was not 
necessary that the nails should have heads, 
although, as a fact, they have either flat or 
square heads; but spikes without heads would 
have equally answered the purpose ; and if 
such spikes had been used, the looms could 
have been lifted up and removed, and put hack 
again, without disturbing the spikes. The 
mortgage deed was not registered under the 
Bills of Sale Act. 

Held, (affirming the decision of the court 
below), that the looms were fixtures, which 
passed with the freehold under the mortgage. 

Lonffbottom r. Berry ( 22 L. T. Rep. N. S. 
886; L. Rep. 6 Q. B. 728), affirmed.— J3b2/(iiii 
and another v. Hodgson and another, 22 L T. 
N. 8. 709. 

Vendor's Lien. 

On the sale of land notes were taken by the 
vendor for a portion of the purchase money. 

Held, that the vendor retained his lien for 
the amount unpaid, although, in fact, the ven- 
dor did not intend to retain any lien; and 
one witness in the cause swore that " the notes 
were taken in payment of the land " — it appea^ 
ing that there was no agreement or arrangement 
that there should bono li&n.—ItaehelMBJDoMid 
y. Archibald AtcLonald, C. B. 678. 
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CANADA BEFOBT8. 



ONTARIO, 



COMMON PLEAS. 



(Reported ly S. J. YANXOuaHNBT, £sg., Sorrister-at-Laicr.) 



Cbaiq y. Millkb. 

■Sole of good* at auction — Catalogue distribvUd before sale — 
Term$ announced at tale— No warranty. 

In a printed catalogae of articles for sale, a ball was stated 
to be "a sure stpck^tter/' bat at the commencement 
of the sale the auctioneer publicly announced that the 
leller (defendant) warranted nothing : 

HM, that plaintiff (the purchaser) in an action as for a 
breach or warranty, was obliged to shew that a warranty, 
if any, contained in the catalogue, was imported into the 
sale at auction at which he bought. 

C23C. P. 34&] 

The plaintiff, in two oonnts, declared as for 
a breach of warranty of a ball, as a sure 
stock-getter, and, in three counts, for inducing 
the plaintiff to boj the bull by fraudulent repre- 
aentatioos that it was a sure stock-getter, when 
in fact the defendant well knew that it was not, 
and for fraudulently concealing the fact," of 
which the defendant was well aware, that the 
ball was impotent, and unfit for purposes of 
breeding. 

At the trial, before the Chief Justice of this 
Coart, the plaintiff abandoned the connts as for 
fraadalent representation and concealment, and 
the qnestion tamed wholly upon the counts for 
breach of warranty. 

The plaintiff pcoTed no written contract what- 
erer. He based his right to recoyer upon the 
fact that the defendant circulated a catalogue of 
cattle to be «o2<i by public auction, on Wednesday, 
January 18th, 1871. At the foot of the pedigree 
of the bull in question, in the catalogue, was the 
following note: *<N.B.— Duke of Riggfoot took 
first premium in his class, and sweepstakes for 
the best bull on the ground, at the Northern Ohio 
Fair Association of 1870, and also at the Lake 
CouQty Fair, held in Palnesyille, competing 
agaiDBt a great many of the best bulls in the 
Uuited States ; is a sure stock-getter, and has 
been nsed for two years, with good success, in 
the herd of Mr. James Waitson, Atha P. , 
Ontario." 

The plaintiff himself was called on his own 
h«half, and swore that on the morning of the sale 
he got one of those catalogues at the defendant's 
hoase ; that he was at the sale at its commence* 
nent by -the auctioneer, and that he heard 
nothing announced by him to the effect that 
nothing would be warranted. 

At the close of the plaintiff's case, M. (7. 
Cameron, Q.G., for the defendant moved for a 
non-soit upon the ground that the plaintiff had 
not proYed any warranty. Leaye was reserved 
to him to move upon this' point, and subject to 
each leave, the case proceeded. 

It was proved by the auctioneer and his clerk, 
fthd another person who bought at the sale, that 
hefore entering upon the sale, when announcing 
the terms of sale, the auctioneer, in a public 
manner, notified the audience that he had the 
orders of the defendant to declare that the seller 



would warrant nothing, and that buyers mnit 
buy at their own risk, and that the defendant, 
who was also present at the same time, said thai 
he warranted nothing* 

The learned Chief Justice told the jury that if 
there was a warranty at all, it only applied when 
the warranty was made, not that the bull would 
thereafter be a sure stock-getter; and he said 
further, that if the terms of sale were fairly 
and openly announced at an auction, and the 
audience distinctly informed that the vendor 
positively refused to warrant anything, it was 
not necessary to repeat this as every lot was put 
up, and persons coming in after oommencement 
must be bound by it. 

The jury rendered a verdict in favor of the 
defendant. ^ 

HarrUonj Q 0., obtained a rnlefit>t to set aside 
the verdict as against law and evidence, and the 
weight of evidence ; and for misdirection in not 
telling the jury that the plaintiff was entitled to 
Vely upon the warranty which, as he contended, 
was contained in the catalogue, and that he was 
not bound by anything said by the auctioneer, 
the plaintiff not having heard the announcement. 

M. C. Cameron, Q C, shewed canse, contending 
that the catalogae contained no warranty as it 
was not signed, and that even if it did, the 
auctioneer's announcement at the commencement 
of the sale, was a withdrawal of it. He referred 
to OunnU v. Erhart, 1 H. Bl. 289 ; Powell ▼. 
Edmunds, 12 Ea. 6; Eden v. Blake, 18 M. & 
W. 6U. 

Sarritofi, Q.C., contra, drew attention to the 
wording of the catalogue, and contended that it 
amounted to a warranty, and that in the absence 
of proof that the announcement of the auctioneer 
had come to the ears of the plaintiff, he had a 
right to consider the memorandum contained in 
the catalogue as a warranty, and, if the bull did 
not answer the description therein given, to sue 
for a breach thereof. He cited Power y* Barham^ 
4 A. & E. 473; Powell v. fforton, 3 So. 110; 
AUan V. Lake, 18 Q. B. 560; Hiehol v. OodU, 
10 Ex. 191 ; Simond v. Braddon, 2 G. B. N. S. 
824 ; Josling v. Kingeford, 18 C B. N. 8. 447 ; 
Chitholm V ProudfooU 15 U. C. 203 ; Pereival v. 
Oldacre, 18 C B. N. S. 398 ; HorefaU v. FautU* 
leroy, 10 B. & G. 765. 

GwTNNi, J., delivered the judgment of the 
Court. 

The jury have by their verdict found, in effect, 
that it was openly and fairly announced by the 
auctioneer, at the ppening of the sale, that 
nothing sold would be warranted, and that buyers 
should buy at their risks, and we see no just 
ground of objection to the charge of the learned 
Chief Justice. 

To entitle the plaintiff to recover, it was neces- 
sary for him to establish that the contract under 
which he purchased contained a warranty to the 
effect declared upon. Now, in this case, there 
is no written contract relied upon, although, in 
the natural course of sales at auction, there is 
generally such a contract signed by the auctioneer, 
as agent for the purchaser as well as the seller. 
In this respect this case is distinguishable firom 
Power V. Barham (4 Ad. & El. 478) and cases 
of that description, which did proceed upon a 
I written contract. Now the question here is^ 
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if^^rein, in the abseace of a written oontract, is 
ftcr ooBtfseC of ial* He h^ fbond f The aettia! 
iil» took^ p1ae» m Ihe^ aiaefiorfr, the Urtas of 
Iriiieb, seowpding t<^ the e¥id«iioe and tlto* finrding 
of the jury, were fairly and opealT' anrioanced at 
the openiaf of th« eale, tb4t thei;^ would be no 
wanraaty. Tl^ was at the same thne repeated 
by the tender; AceoBing th«t the piainttff did 
oot hear tbis aanonnoemeat,. it was no lees pnb- 
Uoly made by the anotieneer and his prinoipal) 
d&e Tender. This was a plain deelaration by the 
■eHer, of the terma upon whioh he intended to 
oontraet, notwithstanding any thing which there 
might be intheoatalognes dis^bnted annooneing 
the intended sale. 

It appears to me, under these oironmstanoes, 
that the oontraet mfast be taken to have com- 
menoed when the terms of the sale were annooneed 
to the general public by tbe> auctioneer, at the 
commencement of the aootion^ and ended, in so 
fkr as this particular beast is concerned, whe^ 
it was knocked down to the plaintiff. If the 
seller or the anctioneer was sueing plaintiff upon' 
his contract of purchase, as in j^^ v. Blaks (1& 
mf. & W. 614), It might be, perh^s, that the 
I$laintiff could object that the catalogue had 
deceiTed Elm, and that he had not heard the 
tMas atfttonnced, to the effect chat there would 
l^e no waftanty, &c. But here the case is rever- 
sed, for upon the plaintiff lies the onus of proving 
that what is contained in the note, extracted 
fjfdta the catalogue, not only is a warranty of 
ti^e nattti^e insisted upon, but that it was oon- 
tikined ih the contract upon Which he purchased ; 
and it was not if (as Fden v. Blake establishes) 
th9 vMdor, before the sale to the plaintiff, made 
tldevi&{tib^frOm19Lfl^tekns stated in the catalogue; 
m^ this we think he did do e^ctudly, when, ar 
ftfiwd by ttie jnry, the auctioneer made the am«> 
flouttoement, at the opening of the sale, which 
Utts proved in evidetfce here. ITpon tlie authority 
Gf Bopkin* V. T^nigfuera^ (16 6. B. 180), t think 
that the applioattoiit to^ nonsuit the plaintiff, if 
the vetfdkf had beeti' in his fkvor, should have 
prevailed, fbr in the presence of clear evidence 
M to* ther terms of sale, as announced to the 
general publie, ire doiffd urot, upon an aHegstion 
fiiat th« plaintiff had not hea^d the announoe- 
ment, fVom any thing uliich appears here, import 
iiflo the oontraet of sate with him, a term which 
a bidder, who had heard' tlie terms of sale, 
Qonld not have claimed to be part^ of Ate oon- 
traet, if he had been the purchaser instead of the 
plaintiff. If the plaintiff intended to insist^ when 
Hie beast #aS knocked down to his bid, that the 
^tc^entation ilow relied on amounted to a 
#ftiffanfy, and that he purchased upon the faith 
(f( it, it !4y ilpon him to shew that the represen- 
tUtion 80 relied on, was in fact imported into the 
dtiiiat sale which took place at the auction : this 
he has failed to do, and I see no ground whati9ver 
t(fe distM>ittg the verdidt. The fallacy of the 

gmntiff's ftf^m^ttft, atf if appearer to itte, consists 
F AttfiBeiting to the catalogue the chttraoter of 
tli« obirtiwet of s4le, which the plaintiff, vlpon 
t^om the ofluif lies of establishing the cofitnict, 
dbeft tf«f slf^hr it to have been; whereas, on the 
oOfltrn^^^ I fSbihk tiiO eVidetic« sulficiefttty shews^ 
that H WM itot. Ikb raier thei^efoi^ must be dk- 

MU diicharfiedl 
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BX BML MoMuLLKN V. CORPOKATION Off CaBADOO. 

MuniHp(JU eorporaii&»~~S(mndary o/road aUotoarue. 

Held, that a monlcipal corporatiOB has no power to declam 
certain posts planted Isy a |tunrtm)r to be the tnu 
boandanes of an original road aUowanoe which they 
direct to be opened. They may give a description of 
the boundaries, but ou^t not to declare such boun- 
daries to be thd true bouadaries, such- being then a 
matter in dispute. 

[22 C. P. 856.] 

In Etilary l^erm last, F. Osier obtained a role 
to shew cause why By-law No 176, intituled, 
** A By-law to open the side line between 8 
and 9, in 2sd ooneession north of tbn Longwood 
Road, in fhe Township of Garadoc,** i^ouid not 
be quashedf with oosts, on the following grounds:; 
X, That the oouncil had' no power to pass sncb a 
by-law; 2. That the by-law was void' on its face; 
S. That if they had the power, it was not a proper 
exercise of their disei^etiott, and ^ac they should 
have left parties interested in the boundaries of 
the side line to ascertain the same by action. 

Affidavits were filed on both sides^ 

The by-law was passed 18th November, 1871.^ 
It recited that it was desirable that the side roa4 
between lota 8 and 9 in the 2Dd aod Srd coDces* 
sioDA should' be opened up, and aeodrding to a 
survey made by one Springer, a' Provincial Land' 
Surveyor, s«d road was bounded as foHows, &e., 
&e. It then enacted that said road, ae described' 
in theby*law, should be and: was thereby declared 
to be the 'side road between said lots 8 and 9, ia 
the 2ad and 3rd concessions, &o., and that said 
road should be opened on. I8th November then 
next. 

A contest had existed for several years betwees 
the proprietors of lots 8 and 9 as to the true 
position of the allowance for road between the 
lots. For Some years there had been a line 
travelled as the road, and public money and 
statute labour expended thereon. 

In 1867 the council had the ground surveyed 
by Mr. Springer, and in his view the true road 
allowance was some rods further west than the 
travelled road, and Oiie Bateman, acting as path- 
master, and others, entered on McM'nllen's lot. 
No. 8, and oommenoed cutting trees» &c., on the 
supposed new line of road. 

McMuUen brought an action against him, 
which was tried in the fall of 1869, as a ques- 
tion of survey, and a verdict was recovered by 
McMuUen, which was upheld by this Court oo 
motion. This was against Springer's evidenoe. 
It was alleged that Bateman was interested, 
and that by his interest and influence, the 
council had espoused his side of the quarrel, and 
after passing a by-law in Match, 1869, whioh 
was quashed by this Court, no canse being shews 
against it, the present by-law was passed. 

The affidavits were voluminous, and bore al- 
most wholly on the question of survey, each side 
prodtlcing a good deal of testimony. 

In Eaeter Term^ J, H. Comeroa, Q.C., shewed 
eanse. No injury is doae to any one by^^is bj- 
lawi If the council proceed te open the side 
line, aa defined by the by4aw, they vrill do it st 
their peril, and the question m^ be tested in as 
action against them : see. 205, Municipal Aet 

The weight of evidence, on the affidavits filed« 
is ia favor of the line as opened by the eouocil; 
therefore the Court should not interfere ia tbi» 
summary manner, but leave the apptieant to his 
legal remedy^ On the former applloation bs 
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eanse wm Bhewn to the rale to qnash, and it 
became absolate on default oHerely, and the 
ebnnoil were no parties to the action of trespase. 

/. OtUff contra. The connciU in paseing this 
by-law, are interfering in a diepate between 
prirste parties. A side road, which was opened 
by by-law, has existed between the lots in qnes- 
tioD nnce 1851 ^ and there is no public neeessUy 
for opeoing a new road. This is not a pveper 
exercise of the discretion of the ooaDoil. If the 
applicant is really encloeing a part of the side 
road, he can be indicted, and the question as- 
certained in that way. The Coiirt has already 
qaashed a similar by-law, and the question has 
been fairly tried between the parties really inter- 
ested, and it is apparent that the real object of 
the council in passing this by-law is not so much 
to open the road as to assist one man at the 
expense of another. Conceding that the council 
has power to open any side road!, they can only 
declare that the original allowance for road shall 
be opened; they have clearly exceeded their 
power in enacting that a road, as defined by 
metes and bonnds by any particular surveyor, 
shall be the side road. Prom the peculiar Ian- 
iriiage of see. 205, the applicant may be embar- 
rassed in any suit he may bring against the 
eoancil for anything done under the by-law, 
unless it is quashed. Ho referred to Burritt y. 
Qorporaiicn of Marlborough^ 29 CT. C. R. 119. 

Ha^ibti, O. J.-^It is impossible to try the 
question en a motion of this character. 

The question befora qs is not whether ths by- 
liw wis a wise oi* proper ezeroise of corporate 
powiers, bnt wbether it is legal. If the by-law 
coofined itsdf merely t» declaring that tb4 road 
shoald be opened, giving Springer's metes and 
besnds, by way of description, I think we could 
net interfere. The defendants had a dear right 
to open an original aUeiraoee, and in so doing 
they mnst, at tkeir peril, be correct as to its 
tne position. 

We esnnot, I tMnk, accede to eUther of the two 
first oljeot'ons; It is not altegether toM on its 
ftiee. Ii affects tc give a desoriptfon by certain 
fixed bonndarfes in accordance with posts put 
down by Springer. These may be rij^t or they 
msy be wrong- When the defendants attempt 
to enforce it, thart qnestion may be determined. 

Mr. Osier's argument was in effect that, as a 
&cr4 fide contest Was existing as to the true 
boundary, the corporation could not adopt one 
side or the other. The answer seems to be, that 
the by-law merely carries out a dear statutable 
power. It authorizes the opening of the original 
iHowance; but it in no way makes the boundaries 
to be as Mr. Springer places them, unless tl^e 
litter gentleman be correct, which is a matter to 
be proved, if questioned. 

It seems to me that the rery reason which 
PTefSQts this Court holding this by-law to be 
illegal, is that which should have prcTcnted the 
defendants from exercising their statutable power^ 
yuf, the uncertainty as to the true boundary. If 
it Were shewn to us clearly that the proposed 
l>oiindaries wonld force the road through a man's 
property, nnquestionably protected by statute law 
or exemption, that might be a ground for in- 
terf^ence. Here the by-law is right (however 
indSsoreetly adopted), if Springer's sorvey be 



Unless^ tberefore, we are prepared to try a^ 
boundary case, with mucb conflicting testlmonjr- 
on affidavits^ we must not wholly set aside th& 
by-law. • 

TW by-law is to o^en the original allowiinee^ 
and oannoty as we think, authorise a trespalss oft* 
any land shewn not to be part of each allowanee;' 

The esse of Bx rd. Burritt t< OoffotMHm of 
Mit^l&orwffk (29 U. 119), differn Widely froH^ 
the preseftt. There th^ by-law was to open asf 
original allowance, atf to the true position of 
which there seemed to be ne dilute. For sixty 
years a conventional road hsid been used in Heui 
thereof, and there was sti^g chridenoe to shew 
that the proprietors had glven^ this latter road, 
without compensation, instead of the original 
allowance. Richards, C. J., says : *^ The question 
is, whether these proprietors, if they, or those 
under whom they claim, opened the road without 
receiving comp^sation ItieitafflT,. and being in 
possession of the concession road, are not en- 
tUfed thereto in lieu of the road laid out ; and, if 
tney are, can they be deprived of tbe safme by 
a by law directing it to be opened as an original 
allowance, * * *^ In my view, I do not 
think we should permit a by-law to stand wkidr 
assumes to dispoae ef the rights of these parties 
as if they had no claim whatever to this road 
attowancei^ etad fbr that reason^ if ftfr ve otbet*, 
we should quash the by-law if we are satlsfled 
that this facts bring the party seeking to qtiash 
it within the provisions of tbe statute." 

But I agree in holding tbsif we sik<nrtft niot 
allow any part of the by<>law to stand which 
declarea that ihe paildcular bcmndariea ^er«' 
given sitall constitute the true original allow''* 
anee. We do not questioa' the rigbt ee epen ih» 
aUewanoe,) nor do lire interfere With: any deMrip»i»- 
tion they choose to gire. But we thiink we moat 
not embarrass any property owner in tbe Uit 
trial of his rights, by leaving the by-law withv Ar 
^ua^t-legislaUve declaration as to its dperstieii. 

Tbe present state of the static law ae te A# 
possible effeet ef a by4aW not qnasMd by^ tM 
Goartr is a strong reason for reneTing this ekrase. 
My brother Qwynne has pdiMed eut the ifW&fi 
whiob we think muet be ei^aagedi^ 

I tbink there ehoold be no costo oh either 
side. Hhe rdator only partially sooceedtf, and 
three-fourths of the tolnsunene evidemfe pM^ 
duced bears wholly on the survey question,, with 
which we do not think we can interfere. We 
give no co'scs. 

GwTHNi, J. — Tbe by-law appears to partake 
of the vice of the former one, in so far as it par* 
ports to declare and enact that the sidC' road, atr 
set ont by metes and bounds, and descnbed iW 
the by-law, shall be and is thereby dedared te 
be the side road between the said lots 8 and ^ 
in the 2Qd and 8rd concessions of the Longwood. 
Road in tbe township of Garadoo. If the Ifanita 
assigned be not the true limits of the side voad^ 
as originally surveyed, the council haa no J^uris- 
dictton to enact and declare that they shall be ; 
and whetber the declaratory enactment have any 
validity or not, a person bonajide contesting the 
true dte of the road, has, I think, reason to 
complain of such a clause being inserted in the 
by-iaw, as calculated to expose nim to (j(ifficultieB 
at any rate, if not to prejudice him in tbe con- 
I duct of any litigation which he may institate for 
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the parpose of bringing the point in difference 
up for judicial enquiry ; bat, in enacting that 
the original road allowance shall be opened, 
althoogh 'describing that road bj metee and 
boonds^ I do not see that the applicant can be 
prejudiced, for in any litigation arising upon the 
point, it would, I apprehend, in such a case, be 
necessary to estahlish that the metes and bounds 
assumed to he are in fact the true limits of the 
original allowance. The first clause of the by- 
law will have, therefore, to be quashed, which 
will be effected by ezpuoging all between the 
words '* township of Caradoc," in the first enaot- 
iog clause, and the words " that the said side 
road," in the second. 

Judgment aeeordinglj/. 



COMMON LAW CHAMBERS. 



Jameson and Cabboll v. Kbbb, 
'Gallit V, Kbbb. 

Replevin— Asaigrue in insolvency— Con. Stat. U. C. cap. 99, 
sec. X— Insolvent Act, 1869, see. SO. 

Goods are repleviable out of the bands of a gaardian in 
insolvency, notwithstanding Con. Stat. U. C. cap, 29, 
' aec. 2. 

rChambeis, Feb. 8, 1872.— Ifr. VaWm and Gwynne, /.] 

J. E, Maedonald for Jameson and Carroll, and 
Clarke for Galley, moTCd before Mr. Dalton 
for orders to replevy certain bricks which 
had been seized by the Sheriff of the County 
of York, under an attach meat in insoWency 
against one Moran, and handed oTor by the 
sheriff to, Mr. Kerr, an official assignee, as 
guardian. The applicants claimed these bricks 
as their property, having purchased them from 
Moran. 

Mr. Dalton refused to grant orders for writs 
of replerin on the ground that section 2 of the 
BeplcTin Act precluded replevin under such nir- 
oumstances. From this decision the applicants 
appealed to a judge. The matter was then 
argued before Mr. Justice Gwynne, who, revers- 
ing the decision of Mr. Dalton, ordered writs of 
replevin to issue. The farther facts of the case 
appear in the following judgment of 

Gwtnnb, J. — These were two summonses by way 
of appeal from two orders made by Mr. Dalton ia 
these cases, whereby he discharged two several 
summonses asking for writs of replevin to issue 
in these suits, and refused to grant the writs of 
replevin upon the ground that the goods sought 
to be replevied were in the custody of Mr. Kerr, 
an official assignee, as guardian, under a de- 
livery to him, by the sheriff, of the goods in 
question, seized under a writ of attachment 
issued from the County Court In compulsory 
liquidation against one Moran, an insolvent. 

The evidence offered upon affidavits by the 
applicants is strong to show, and conclusive, if 
not contradicted, that the goods in question, 
namely divers kilns of bricks, were the property 
respectively of the applicants. No affidavits 
are offered in opposition to the title set up by 
them; it may be that Mr. Kerr, being official 
assignee, can admit nothing. The case, there- 
fore, stands thus: that the evidence of title 



offered by the applicants, although not admitted, 
is not denied ; the property seized is shown to 
be of that nature that, having regard to the 
business of the respective applicants, namely 
that of builders, they may be exposed to veiy 
serious injury if the property should not be 
restored to them, which any damages which 
they might recover in actions of trespass would 
not reimburse them for, and Mr. Dalton, I am 
informed by himself, felt this so strongly that 
he would have granted the writs without besits- 
tion, if he had not considered himself fettered 
by the language of the second section of the 
Replevin Act, Consolidated Statute U. C. ch. 29. 

By that section it is provided that *' the pro- 
visions herein contained shall not authorize the 
replevying of or taking out of the custody of 
any sheriff or other officer any personal property 
seized by him, under any process, issued oat of 
any court of record for Upper Canada." The 
section is consolidated from 18 Vict. oh. 118. Is 
order to put a correct construction upon this 
section, it will be necessary to consider what 
was the law before the passing of the Act from 
which this section is taken, for the purpose of 
consolidation, and what was the object of the 
Act. 

Although it was held in England in the oases 
collected and cited in Harling v. MaymUe^ 21 
C. P. 499, that replevin lay for any wrongfui 
taking of property from the possession of the 
true owner, still it never lay where the taking 
was in execution under a judgment of a superior 
court, and the reason is given by Parke, B., in 
George v. Chnmh&rt, 11 M. & W. 160, citing 
Chief Baron Gilbert's treatise on Replevin, p. 
188, as his authority, where it is said, **lf a 
superior court award an execution, it seems that 
no replevin lies for goods taken by the sheriff 
by virtue of the execution ; and if any person 
shall pretend to take out a replevin and execate 
it, the court of justice would commit him for 
contempt of their jurisdiction, because by every 
execution the goods are in the custody of the 
law, and the law ought to guard them, and ii 
would be troubling die execution awarded, if the 
party upon whom the money was to be levied 
thould fetch back the goods by replevin, and there- 
fore they construe such endeavour to be a con- 
tempt of their jurisdiction, and upon that ae- 
count commit the offender ; that is, if a person 
attempt to defeat the execution of the court, they 
will treat it as a contempt, and punish it by 
attachment of the sheriff." In Rex v. Monk- 
houee, 2 Str. 1184, the court granted an attach- 
ment against a sheriff for granting a replevin of 
goods distrained on a conviction for deer steal- 
ing, for the reason that the conviction was con- 
clusive and its legality could not be questioned 
in replevin ; and in Barl Radnor v. Reeve, 2 
Bos. & Pul 891, the court said that it had been 
determined that when a statute provides that 
the Judgment of commissioners appointed there- 
by shall be final, their decision is conolasire, 
and cannot be questioned in any collateral way ; 
and so not in replevin. 

In Pritchard v. Stephens, 6 T. R. 622, where 
goods taken under a warrant of distress granted 
by commissioners of sewers were replevied, and 
the proceedings in replevin moved into the 
King's Bench, the court refused to quash the 
proceedings, leaving it to the defendant in re- 
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pleTin to pot his objection in a formal manner 
on the record. In that case Callis is cited, p. 
200, -where he says, ** If upon a jndgment gi?en 
in the King's Court, or upon a decree made in 
the court of sewers, a writ or warrant of dis- 
tringaa ad reparationem or of that nature be 
awarded, and the party's goods be thereby 
taken, these goods ought not to be delivered 
to be taken either out of this court or out of 
any other court of the King, because it is an 
execution out of a judgment,** and it is said there, 
citing another passage of Callis, p. 197, that 
there is a distinction between those goods that 
remain in the custody of the officer under the 
seizure and those that afterwards come into the 
hands of a purchaser, saying that the former 
are not repleriable ; however, the court refused 
to quash the proceedings, leaving the defendant 
to raise his defence upon the record, although 
the goods were replevied out of the hands of the 
officer acting under the decree and warrant of 
the court of sewers. 

Thus, then, the law stood in England, that for 
any wrongful taking a replevin lay except where 
the taking was in execution under a judgment 
of a superior court, or of an inferior tribunal 
whose judgment was by statute made final and 
conclusive, to which may be added the further 
exception where the taking was in order to a 
condemnation under the revenue laws: CaW' 
thorney. Camp, 1 Anst. 212, or for a duty due 
to the crown : Rex v. Oliver, Bun. 14, and the 
reason of the law that goods taken in execution 
could not be replevied was that it could not be 
endured that the cause of justice should be 
frustrated by permitting the party, upon whom 
the money was to be levied, in satisfaction of a 
judgment of a superior court, or of a judgment 
or conviction made final by a 8tatut8, to fetch 
back the goods by replevin, and so delay the 
plaintiff in his recovery of the fruits of his 
judgment. The reason then given for the courts 
in England holding it to be a contempt of court 
for a party to proceed, and consequently for 
their not permitting him to proceed by replevin, 
in respect of a seizure under an execution issued 
out of a superior court, applies only to the case 
of a replevin brought or attempted to be brought 
by him against whom the execution issued. 
While adopting the same principle, there have 
.been, in the supreme court of the State of New 
York, several cases of replevin being maintained 
eyen against a sheriff |n respect of goods taken 
in execution. 

In Clark v. Skinner, 20 Johnson, 466, it was ^ 
held that replevin lies aft the suit of the owner 
of a chattel against a sheriff, oonstable, or other 
officer who has taken it from the owner's serrant 
or agent while employed in the owner's busi- 
ness, by virtue of an execution against such ser- 
Tant or agent, the actual possession of the 
property in such case being considered as re- 
maining in the owner, and not in the defendant 
in the execution. Piatt, J., giving judgment 
Bays, *' Suppose John Clark (against whom the 
execution was and firom whom the goods were 
taken) had taken the horse and sleigh as a 
trespasser himself, would they be in the custody of 
the law as to the true owner, because the constable 
happened to find iJ^em in the hands of a person 
against whom he had an execution f If I leave 
my watch to be repaired, or my horse to bo 



shod, and it be taken on a fi. fa. against thO' 
watchmaker or blacksmith, shall I not hav^ 
replevin ? If the owner put his goods on board 
a vessel to be transported, shall he not have this 
remedy, if they are taken on execution, against 
the master of the vessel 7 It seems to me indis- 
pensable for the due protection of personal 
property. In many cases it would be mockery 
to say to the owner — Bring an action of trespass 
or trover against the man who has despoiled 
you. Insolvency would be both a sword and a 
shield for trespassers. Besides, there are many 
cases where the possession of chattels is of more 
value to the owner than the estimated value in 
money, and the action of detinue is so slow and 
uncertain, as a specific remedy, that it has be- 
come nearly obsolete." ** The rule," he pro- 
ceeds, '*! believe is without exception, that 
wherever trespass will lie the injured party may 
maintain replevin. Baron Gomyns says, * Beple- 
vin lies of all goods and chattels unlawfully 
taken,' (6 Com. Dig. Replevin A ) < Though,' ho 
says, (Replevin D) * replevin does not lie for 
goods taken in execution. This last proposition,* 
he adds, 'is certainly not true without impor- 
tant qualifications. It is untrue as to goods taken 
in execution where thefi. fa. is against A, and the 
goods are taken from the possession of B , (being 
the property of the latter, is plainly intended). 
** By goods," he proceeds, ** taken in execution, I 
understand goods rightfully taken in obedience to 
the writ, but if, through design or mistake, the 
officer takes goods which are not the property of 
the^ defendant in the execution, he is a tres- 
passer, and such goods never were taken m 
execution, in Xhe true sense of the role laid down 
by Baron Comyns." 

In Thompson v. Button, 14 Johnson, 84, it is 
laid down that goods taken in execution by 
a sheriff out of the possession of the defen- 
dant in the execution, being in the custody of 
the law, cannot be replevied, but i/ the officer 
having an execution against A. undertakes to 
execute it on goods in the possession of B., the 
latter mag bring replevin for them. The chief justice 
in giving judgment snys, ** As a general prin- 
ciple, it is undoubtedly true that goods taken in 
execution are in the custody of the law, and it 
would be repugnant to sound principles to per- 
mit tb^ to be taken out of such custody, when 
the officer has found them in and taken them out of 
the possession of the defendant in the execution.** 
This judgment is in precise accord with the law 
of England, as I understand it. 

In Ball ▼. IhtUU, 2 Wend. 476, the law is laid 
down in precisely the same language. The 
court, in giving judgment, adds, **The stieriff 
levies at his peril, if the property does not belong 
to the defendant in the execution." 

In Dunham v. Wyckoff, 8 Wend. 279, the ease 
came up on demurrer, which admitted that the 
property in the goods seized under execution 
was in the plaintiff in replevin, although when 
seised they were in the possession of the person 
against whom the judgment and execution was 
had. Judgipent was given for the plaintiff on 
the demurrer, as the pleadings admitted the pro- 
perty to be his. A similar point was decided on 
error in Acker v. Campbell, 88 Wend. 872. 

The principle upon which these cases proceed 
seems to be in accord with that stated by Chief 
Baron Gilbert as the principle upon which the 



18d— T<^. Vni.l LOOAIi COURTS' * MUNICIPAL GAZETTE. 



[October, 18T2. 



eoartfl in England refased tn permit repleyin to 
be bronght in respect of goods seized under an 
ezecntion issued upon n judgment recovered in 
the superior conrts. 

Our law of replevin in this country would 
seem to have its foundation in 4 Wm. IV. cap 7 ; 
for the sheri£f in this country, having no county 
court, it is difficult to see how the action could 
have been broui^ht before that statute. (See 
Butt V. Keith, 1 U. C Q B. 478) By that Act, the 
remedy seems to have been limited to the case of 
a wrongful distress, probably because of there 
having been an opinion prevalent that it wac^ 
only in such case that replevin lay in England. 
The Act provides that any person complaining of 
a wrongful distress in a case in which by the law 
of England replevin might be made, may, on 
filing a precipe, obtain firom the crown office .a 
writ of replevin in a focm given by the statute. 

TMs l^yr was am^nc^d by 14 & 1]6 Vic. cap. 64, 
A.JX 1851, whereby it was enacted **i)u^ when- 
ever any goods, chattels, deeds, &.o.» valoabler 
securities or other personal property or efTeots 
have been or 'shall be wrongfully .distrained or 
otherwise wrongfully. taken, or have beea or shall 
be wrongfully detained, the owner, or persi)n,or 
corporation who by law C(\n naw .qiaintain an 
action of trespass or ti;over for personal property, 
shall have and may bring an action of replevin 
for the recovery of such goods, chattels or other 
personal property aforesaid, and for the recovery 
vof damages sustained by reason of such unlawful 
caption and detention, or of such unlawful deten- 
tion, in like manner ^s actions are now by law 
brought and maintained by ary person ooinplaln- 
Ing of an unlawful distress ** The writ was to be 
obtained only upon an affi4A^^t of the claimant. 
Ills servant or aj:^nt, that the person claiming is 
the owner of the property claimed, describinj^ it. 

The effect of this Act was to iutroduoe the law 

as existing in Sin gland. ,n^me!y« to authorise 

replevin to be brought for any wrongful taking, 

with this 4ruriher<ad4^ion, that it should also lie 

, whereyer trover lay. ' 

It happily seldom occurs that a sheriff or his 
officer, under a .¥rri|: of execution against B., 
wantonly and v^a^ionily, nndtwithout any rea- 
Bonable excuse, taHes from A his goods, of which 
he is in actual visible posseasion as undilputed 
owner. Consequently, we do not find that, to 
redress such n wrong, any person required to 
avail themselves of i;he privileges of the Aqt by 
brioginp; replevin. 

But cases of persons not being in aotufil poB- 
eeasion, but claiming to be the owners, by virtue 
of some oeptract with an execution debtor, of 
goods taken under an execution from the actual 
visible possession of an execution debtor as ap- 
parent owner, are cases which do frequently occur 
in practice. 2n such caett at lant mentiomd the aC' 
Hon of replevin dii not lie according to the law of 
Blngland. That remedy was only available when 
goods were taken from and out of the possession 
of the plaintiff in replevin} who also claimed to 
be the true owner, and therefore entitled to 
retain the possession and eigoyment of the. goods 
taken. Replevin being the te delivery of the 
goods taken to the perton from whose actual poe- 
teteion the^ were taken, upon pledges given by him 
to prosecute his claim of right to retain such 
possesion. Although, according to the law of 
England, the real owner of goods taken under 



execution from the actual possession of an exe- 
cution debtor as apparent owner, could not 
maintain replevin, nevertheless, upon the con- 
struction put upon 14 jt 15 Vic. cap. 61, such 
persons were permitted in this Province to bring 
replevin against the sheriff, and to have his right 
tried in that form of action. Of such class of 
actions, Short v. Ruttan (Sheriff), 12 XS, C. Q B. 
79, is an example. 

The words of the Act authorising the owncar 
to bring replevin in all cases wherein he could 
maintain trespass or trover, seemed to authorise 
him to bring an action of replevin, although the 
goods were never taken out of his actual posses- 
sion, and although accordifetg to the law of 
England replevin in such -a case could not be 
maintained. Doubts, .however, were entertained 
whether it could have been the intention of the 
Legislature to place the remedy by replevin upon 
a footing so different from that upon which «e vi 
termini, and according to the law of l^iiigland, 
it stood in England. Accordingly, to remove 
these doubts, the Act 18 Vio. cap. 118, appears 
to have been passed. The preamble of that Act 
recited that, ** Whereas doubts have ariseo 
whether by the provisions of a certain Act of 
the Parliament of thid Province, passed in the 
fourteenth and fifteenth years of Her Majesty's 
reign, entitled, * An Act to amend and extead 
the law relative to the remedy by replevin in 
Upper Canada,* when any goods and chattels or 
other personal property and effects in the said 
Act mentioned have been seized and taken in 
execution, or by attachment or otherwise, under 
process from any Court of Record in Upper 
Canada, the same cin he replevied and taken out of 
the hands and custody of the sheriff or other officer 
to whom the execution pf swh process of right 
belongs ; and whereas it Is expedient to remove 
such doubts," — and the Act declared that the 
said Act di^l not authorize, and shall not be con- 
strued to have authorized and permitted, or to 
authorize and permit, the replevying and taking 
out of the hands and custody of any sheriff or 
other officer, as aforesaid, any such goods and 
chattels which such sheriff or other officer shall 
have seiz'^d and taken, and shall have in his law- 
ful keeping under and by virtue of any process 
whatsoever issued out of Her Majesty's Courts 
of Record in Upper Canada. Upon the passing 
of this Act it was held, in accordance with the 
law as it was always understood in England, that 
.a person out of possession could not maintain 
replevin in respect of goods seized and taken in 
;execution from and out of the possession of the 
execution debtor: Calcutta. Ruttan, 18 U.€. 146. 
That dedsion is what wonkl have been decided 
if the remedy by replevin had existed in this 
Province precisely as it existed in England, and 
tthe 14 <St 15 yiot< cap. 64, had never been passed. 

In 80 far as goods taken in ezecoUon were 
concerned, the objeot and effect of .the Act 18 
Vic. seems to have been to place the law in this 
Province upon the same footing as in like cases 
it was in England; but the Act went further, 
and extended to goods seized under an attach- 
:ment against. absconding debtors the like protec- 
tion from the remedy by replevin, and, as it 
iSeems to me, only the like protection as by the 
law of England surrounded goods taken in exe- 
cution.' And there appears to be some reason 
for this, although the writ of attachment is not 
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preceded bj a judgment, as an e^oQtion Is ; 
becaase by the Aot reapectuag abscoadiof debtors 
in foree at the time of the passiog of IS Vict. oh. 
118, namely, 2 Wm. 4 oh. 5» eee. 4, provisMMi 
was made, more effectucd than replevin, and the 
Uke proyision now exists under Gensolidated 
Statate 22yiot. o. 26, forsaperaeding^beattaoho 
ment and obtalniQg restoration of his goods t^on 
ike ajBplic(UiQn of the defendant in the .suit on his 
giTiDg bail in respeiiet of the action in which the 
attachment issned : The langnage 4)f the Act 18 
Vict, ch.118, namely^ "any such goods and chat- 
tels which snch sheriff or o^ber officer shall have 
seised and talien. and shall hane in hie lawful 
keeping under and by virtue of-* any process, 
&C.J seems to me to iMSoord precisely with the 
judgment of Piatt, J., in Clwrk ▼. oHnner^ 210 
Johnsons' B«px)rt, aupra, wherein he says: " By 
goods t&ken in executioa X understand good^ 
rightfuUp taken in ebedienee to the lorit," :bat if 
through design or mistake the officer " tal^es Irom 
A. goods wUoh are not the property of, ftor, I 
add, in the possession of the defendant |n the 
execution when takeo, he is a trespasser! and 
such goods ne?er were taken in exec ation in the 
true sense of the rule laid down by Baron 
Comyns" — goods of which the defendant is ip ^ 
possession when seized under and by virtue' of 
any process against him authorizing the seizure 
of his goods and chattels are in the lawful keep- 
ing of the officer, under and by virtue of the pro- 
cess, because the possession of goo Is prima facie 
implies property— but if a sheriff or his bailiff, 
or thebaillff of a division court, (for 23 Vic. ch. 
45. sec. 8, places goods seized by him under any 
pre cess issued out of a division court in precisely 
the same positiixn, as to the action of replevin, as 
18 Vict. ch. 118 did goods seized by a sheriff 
under process from any court of record,) wan- 
tonly and causelessly, and, it may be, maliciously, 
takes from the actual and undisputed possession 
of the real owner his goods under colour and 
pretence of an execution or other process which 
ho has for execution upon the goods of another, 
shall the person upon wbom snch wanton wrong 
may be committed, be held to be deprived of a 
right, recognized by the law of England, of avail- 
ing himself of the only remedy which In the given 
case may be competent to secure him any ade- 
quate redress ? 

The SQCond section jof Con. Stat. U. C. c. 29, 
13 expressed in briefer language than 1 8 Vict. 
0. 118, but the snbstanoe • and effect of both is 
the same, and both must receive the same eon- 
stmotio*. ifow, cevtaia of the goods of a judg- 
ment debtor are by Ukw specially exempted from 
ftli liability under any execution issued upc^ ihe 
Juilgment: as, for example, tbebed* bedding And 
bedsteads in ordinary use by the debtor ; 4fae 
necessary and ordinary wearing apparel of ,bim- 
Belf and his family ; t^e tools of his tr^de, to ft 
certain amount, if, then, a sheriff's bailiff, or 
the bailiff of a division court, although the right 
of exemption should be claimed, should rexa- 
tiously and wantonly seize these exempted arti- 
cles ; or if a sheriff^s bailiff, or the bailiff of a 
division court, without any pretence of right, 
should vexatiously and wantonly enter the house 
of A., and strip it of all his household furniture 
in his actual use, merely because the bailiff has 
in his hands an execution or other process 
against the goods of B. ; or if a sheriff's bailiff, 



under like eireH:mstam)es, should aeize a raft «€ 
timber feeloogiog to A. and in his^possession, on 
its way tot deliveffy to 0., tuader a oontratft 
which A. is bonnd underheary peiialties tofuifii. 
Slid should sa cause a breadi of the contract ; or 
if, under like ciccumstances. Mid it may be by 
f^audu;leQt collusion with B , the exeoutioo 
debtor, Oir with his oreditor, the sberilf i^oojid 
seize a steamship belonging to A sod in bis pot* 
sessioAt frei^ted with go^s and passengers, at 
the moment of its departure ^rem port on its 
voyage, and so previeBt the voyage altogether-^- 
can any of these goods so wrongtnily seised be, 
mth any propriety of language, said tp be in ike 
lawful keeping of the sheriff or bailiff, under and 
by virtue of a process mhieh neither directs nor 
warrants any such service. Or shaU >t ^ Wd 
that a judge, when invoked to permit the pari^ 
so wronged to seek redress in the only form of 
action which can givte him any relief, shall haye 
no jurisdictloEi to do so ? ^imijar instanees 
without number, of wanton inji^ry, might bo 
enumerated, where the:goods of an utter stranger 
to the process In the bailiff's hands, and to the 
person ngainst whom it itas issued, may be 
wrongfully and vexatiously seised by .the officer.; 
wherein, if a Judge* upon hearing the parties, 
and being satisfied that the scij^ure is utterly 
inexcusable, cannot sanction the issui9g:ef the 
writ of replevin, the hands of justice must bo 
admitted to be most cruelly tied* I am t^Q^ 
aware of any case which has held that justice is 
so crippled* In this case I am not called upon, 
however, to rest my decision upon the ground 
that in answer to tihfl^ appHcatton for the writs 
there is no denial of what is plainly asserted on 
oath, namely, that the goods seized were the 
property of and-in the possesion ef the claimants 
when seized, and that they were wrongfully 
.seized without oiny process avtjiorising such 
seizure ; for I am of opinion that the goods now 
being in the possession of the official assignee 
^are not in the custody of the sheriff or other 
officer under the procAst*. within the meaning of 
section 2 of 22 Vic. c '49, even though th&t sec- 
tion could protect the goods .10 the hands of the 
sheriff from beji)g reached by a writ of replevin. 

The execution of all precess comiog out of 
courtsN)f record to be ei^eettted. belongs to the 
sheriff of the county to whom it is addvessed, 
except when the sheriff is himself a party, when 
it belongs to .the .coroner toexeoute it. 

The tesm, then, **.8heriff or other officer," in 
18 Vict cap. 118, and in 2*i Vict. cap. 29, sec. ^, 
lis indeed is plainly expressed in 18 Vict, means 
ft sheriff or Qther like officer, as his deputy, 
bailiff, or coroner, ** to whom the execution of 
9uch process of right belongs;** and what is 
declared not to have been authorised is the reple- 
vying the goods which such sheriff or other officer 
9hall .hiKve seized under or by ^etue of the pro- 
eesa out ef his hands. Now, when the sheriff has 
transferred the goods smsed under an attachment 
iin insolyency, in discharge of his duty under the 
process placed in his hands, to the official assignee 
VI insolvency, they came into his hands and 
could only be detained therein as and if they are 
i^e property of the insolvent In no other event 
can the official assignee retain the goods. Ho 
becomes liable to the true owner, from whom 
they were wrongfully takeo, not by reason of 
the original wrongful taking, but by reason of 
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hU own wrongfal detention of goods not belong- 
ing to the insoWent after a demand made for 
them upon him by the trne owner, from whom 
thej had been taken. Saeh wrongful deten- 
tion cannot be justified bj the assertion that the 
sheriff, who had wrongfully seised the goodf, had 
given them to the assignee. If the goods were 
now in the hands of the sheriff, he, to set himself 
right with the true owner, and to protect himself 
from an action, might unhesitatingly restore the 
goods to the owner. When the offioial assignee, 
to whom he has delirered them (upon demand 
being made upon him by the true owner), refuses 
to restore them, he becomes a wrong-doer him- 
self, wholly independently of the sheriff and 
of the wrong committed by him, and must be 
responsible for his own acts. 

The affidavits and argument upon the appeals 
leave no doubt on my mind that' these are cases 
in which I have a discretion enabling me to grant 
writs of replerin, and that I properly exercise 
that discretioi^by granting them, which I there- 
fore do without further delay, to enable the 
official assignee, if so advised, to hare my judg- 
ment reviewed by the court during the present 
Term ; and as the Act of 1860 enables me to 
direct that a bond may be taken in less than 
treble the amount of the property. I think it 
proper to limit the amount to a sum not exceed- 
ing foar thousand dollars in each case. The 
oiders of Mr. Dalton will therefore be set aside, 
and the orders will go for the writs of replevin. 



DIVISION COURTS. 



In the Third Division Court in the County of Elgin. 



Oakis v. Moboah. 

Nonsuit after payment of money into Court— Div. Ct. Rule 
. lSO--Impounding money for defendants costs. 

[St. Thomas, Aug. 19, l872.^Hughe8, Co. /.] 

This was an action to recover an account 
claimed for work and labour. At the trial the 
plaintiff proved a special Executory contract to 
serve defendant for a fixed period not performed 
on his part, but sought to recover as u{<on a 
quantum valebat for the time he had worked as 
plaintiff's hired servant. The defendant paid a 
specific sum into Court, less than plaintiffs 
claim. The plaintiff was, 6n his own evidence, 
nonsuited at the trial because he proved he had 
failed to perform his contract. 

After the sitting, E. Horton (who acted as 
counsel at the trial) applied for an order to set 
aside the nonsuit, and for a new trial on the 
following grounds : — 

Ist. That the payment by the defendant into 
Court was an admission that defendant was in- 
debted to the plaintiff in at least that sum. 

2nd. That the ordering a nonsuit when money 
had been paid into Court was unjust and un- 
precedented. 

8rd. That the plaintiff was and is entitled 
under the circumstances to the amount paid 
into Court, and acknowledged to be due from 
defendant to him. 



W. J. White, attorney for defendant, shewed 
cause, and cited the several authorities herein- 
after referred to, contending that the nonsait 
was right, and that the money paid into Coart 
could not be taken out by the plaintiff, as the 
practice of a court of record permits, beoause 
the 180th General Rule of 1869 provides against 
that practice ; that it is in fact to be retained by 
the clerk until the final result of the cause ; that 
it may be impounded to abide the order of the 
judge who may order it to be applied in dig- 
charge of defendant's costs. 

Ko one appeared to support the application. 

HnoHis, Co. J., delivered the following judg- 
ment : 

The payment into Court was an admission 
that the defendant owed the plaintiff $8 and no 
more. The plaintiff proceeded with his olaim 
for, and undertook to prove his right to recoier 
more, in fact the whole of his demand, and 
would not accept the $8 in full ; he, howeier, 
proved at the trial he was not entitled to any 
sum whatever. 

After payment of money into Court there may 
be a nonsuit in a court of record, and that this 
is sustained by precedent, there is abundanoe of 
authorities, if authorities are required. Out- 
teridffe v. Smith was the leading case on the sab- 
ject. 2 H Bl. 874; 2 Esp. 482, n. It was formerly 
held that after tender, plaintiff could*not be non- 
suited, but it is now settled that plaintiff may 
be nonsuited after a plea of tender : Anderson t. 
Shaw, 8 Bing. 290 The 69th section of the 
Division Courts Act applies the priuoiples of 
practice of the Superior Courts to the Division 
Coavts in cases not otherwise provided for. The 
130th Division Court auie of 1869, makes the 
practice different with regard to plaintiff's right 
to take the money out of a Division Court, from 
that which is the practice in the Courts of Re- 
cprd. The rule provides that it is not to be paid 
out to the plaintiff until the final determiostion 
of the suit, unless the judge shall otherwise 
order; the object of that rule is quite obvions; 
so that the grounds stated for setting aside the 
nonsuit herein are untenable. Besides this, I 
do not see how I could be expected to grant a 
new trial, when upon the plaintiff's own shewing 
the merits of the case are entirely against his 
right to recover any sum whatever ; the applica- 
tion ought rather to have been for me to grant 
an order for the clerk to pay over (after deduct- 
ing defendant's costs) the balance of the amount 
paid into Court, to the plaintiff. 

The authority shewn by Mr. White, 2 Chit. 
Arch. Pr. (9 ed.) 1288, lays it down that the 
Court or a Judge, may, if the plaintiff fails in his 
action, and the money has not been taken out of 
Court by him, impound it to answer the defen- 
dant's costs. 

I shall, therefore, order the application for a 
new trial to be discharged and the money paid 
into Court to be impounded to pay the defen- 
dant's costs ; and after those costs are satisfied 
the balance to be paid to the plaintiff. 
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NOVEMBER, 1872. 



On the opening of the Court of Queen's 
Bench in Manitoba on a recent occasion, the 
Chief Justice of Manitoba, the Hon. Alexander 
Morris, delivered the following excellentcharge 
to the grand jury : — 

"Gentlemen: — It is my duty, and, I may say, 
my privilege, now to open the first terra of the 
Court of Queen's Bench for the Province of 
Manitoba. The occasion is an interesting and 
important one. In years to come it will be' 
looked back upon as one of the landmarks in 
the history of the rise and progress not alone of 
this Province, but of the North-west, to which it 
is the portal. The establishment of social institu- 
tions, the laying the foundation of law and order, 
are always eras in the history of a new country ; 
^nd respect for the laws, and due and orderly 
^,egard for the requirements of the civil power, 
are prominent characteristics of the races who 
are under the British supremacy. Such respect 
I look for in Manitoba, and in discharging the 
functions I am called to exercise, it shall be my 
anxious desire to know neither race, creed nor 
party, but to administer the laws without fear, 
favour, or partiality; and, so acting, I am confi- 
dent that the Court will be supported by the 
community. Every man who has a stake in the 
country, has a direct interest in the impartial 
administration of the law, and all such will re- 
joice that a Court, fully equipped, will henceforth 
interpret those Common, Dominion and Provin- 
cial Laws, which regulate and control all the 
relations of social Ijfe. There is, beyond question, 
and I am enabled to speak from an extended 
observation of various sections of Manitoba, a 
brilliant future before British North-western 
America. As an agricultural country, it must 
take the highest taxik. But, to secure that rapid 
development which its advantages entitle it to, 
and to attract that great influx of population 
which its natural resources fit it for, there must 
be stability in the institutions of the country 
and there mast be confidence that British law 
and justice will be found in full and entire force. 
To aid in giving that assurance will be my duty, 
and I have all confidence that the people of this 
Province, of all classes, will rejoice that the Courfc 
of Queen's Bench is now in full operation. And 
here, before passing to other subjects, I would 
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remark incidentally, that I look to the* Bar of 
Manitoba for their aid in the discharge of my 
duties. The esprit de corps, inseparable from over 
twenty-one years at the Bar, will naturally lead 
me to respect and uphold the privileges of the 
Bar, though I will be ready, at all times, while 
treating the Bar with all courtesy, to uphold the 
dignity of the Bench ; and I therefore look for 
the ' most kind relations as likely to prevail 
between the Bench and the Bar." 

m 

After alluding to the recent distarbances 
there, when certain printing offices were 
attacked by a mob, and much property de- 
stroyed, be continued: — 

" If Manitoba is to be prosperous, there must 
be peace and order, there must be confidence in 
the administration of the laws, and there must 
be a fearless execution of these laws against all 
offenders, be,they whom they may. I trust that, 
henceforth, British, subjects in this Province will 
remember that free men are freest when they 
yield a ready obedience to the law; and that 
men of all classes in the land will resolve to 
work out the destiny of the Province, by the use 
of the free institutions of the country, without 
resort to acts of violence, which only bring dis- 
grace on those who commit them, and discredit 
on the fair fame of the British Empire." 



The following eflfusion is too good to be 
lost. It must have struck the recipient with 
profound awe, not to say terror. Whether it 
had the desired effect we know not, but are 
informed that this effort of the worthy J. P. 
was too much for him, for the gentleman who 
sent us the document quaintly remarks, "You 
will not be surprised to learn that he has 
since died." The paper reads as follows, ex- 
cept that we disguise the names: — 

"Province of Canada, j Thomas W. 

" Counties of Huron and Bruce, > Smith, of the 
" TO WITT : ) Township of 

McKillop maketh oath before the undersigned 
one of Her Majesty's Justices of the Peace in and 
for the said Counties for that Mr. Brown also 
of McKillop unlawfully holds two ewes the pro- 
perty of said Complant I advise you on receipt 
of this note to* return said sheep to Thomas W. 
Smith save costs <fe verry much oblige 

" Respectfully yours, 

" Petbr Smith J.P. (Seal.)" 

We would suggest that Mr. Anderson 
should be instructed by the Benchers to ask 
students at next interim examination to define 
the nature of, and give the technical name to 
the above document 



The judges of the American Republic are 
manifestly girding up their loins against muni- 
cipal and magisterial corruption. Finletter, J. 
in the Court of Quarter Sessions of Philadel- 
phia, upon a prosecution for taking extortion- 
ate fees by a Justice of the Peace, commences 
his judgment after this fashion : *' Complaints 
of the rapacity of the local magistracy have 
come down to us continuously from the earli- 
est periods. Its history is written in the 
statutes which were vainly intended to punish 
and suppress it Its portraiture is found in 
the current literature of the times. * Shallow* 
and * Dogberry' and the justices of Fielding, 
himself a magistrate, are photographs of living 
actors of the past and present The common 
law abhorred it; and its condemnation is 
dotted all along the highway of judicial de- 
qsion in indignant language.'' 



One of the most astounding pieces of judi- 
cial statistics which we have recently come 
across reaches us from the State of Illinois. 
It appears that the Supreme Court of that 
State has determined one hundred and thirty- 
eight appeals from inferior courts, and that 
the judgments in the eight have been upheld, 
and those in the one hundred and thirty 
reversed. Here, surely, is an intolerable 
amount of sack to a penny-worth of bread. 
We fancy suitors must be in a happy and 
contented frame of mind, when they ascertain 
that the court below has gone against them. 
Indeed, it seems to us jbhat the judges below 
had better decide the cases by " skying a 
copper," becatise then, as somebody has re- 
marked, ''ffeads might have something to do 
with the matter ;" and, we might add, many 
a scandalous tail be saved. 



MISPLACED ZEAL. 

A case which is noted in another place shows 
how common is the belief that arbitrators are 
at liberty to act as though they were the paid 
advocates of the litigants that appoint them. 
It would scarcely seem necessary to quote the 
words of Mr. Vice-Chapcellor Mowat in giving 
judgment in the case referred to. He says: 

" It has over and over again been held, both in 
England and in this country, that it is illegal for 
an arbitrator Jo consider himself as the agent of 
•the party who appoints him, or to hold any pn- 
vate conversation with him or with the witnesses 
on. the subject of the matters in dispute ; that aa 
arbitrator is a judge, whose duty it is to bo indif- 
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feient between the parties; and that aoy such 

eovne as took place here on the part of Mr. , 

iiowever innocent in intention, avoids the award." 

It was shown on the other- side that the 
other party was just as bad ; but two wrongs 
do not make a right, and so the excuse was of 
no avail. On this part of the subject an 
finglish judge has remarked : 

" This is not a matter of mere private consi- 
deration between two adverse parties, but a matter 
concerning the due administration of justice, in 
wliich all persons who may ever chance to be 
litigant, in courts of justice or before arbitrators, 
have the strongest interest in maintaining that 
the principles of justice shall be carefully adhered 
to in every case." 

If the arbitrators in this case had been 
ignorant men, living in the backwoods, there 
would have been some excuse for them ; but 
the strange part was, that one was a druggist 
in a large way of business, and had been for 
years a city alderman ; and the other a broker, 
a business man for nearer a half than a quarter 
of a century. The umpire — also an alderman 
—seemed not to know much more of the judi- 
cial nature of his office than the arbitrators. 
Of course no harm was intended, and perhaps 
none was done; but that was very properly 
not considered as an excuse, and the parties 
bad doubtless had to pay a good b^U of costs 
as the result of the zeal of their friends. 



RESIGNATION OF VICE-CHANCELLOR 
. MOWAT. 

Our readers cannot but be aware that the 
senior Vice-Chancellor has resigned his seat 
on the Bench to take the position of Attorney- 
General for Ontario, in the place of Hon. 
Adam Crooks, and to become Premier of the 
Govemmint of Ontario, instead of Hon. 
Edward 1 Make. 

The *' decline and fall'' of the Hon. Oliver 
Mowat is an episode in the nature of history- 
Daaking, that would form sufficient subject- 
matter for a Canadian Gibbon to produce a 
wok of no small interest or importance. We 
do not propose, however, to encroach on the 
general ground ; nor on grounds better adapted 
'or discussion in a political paper, but simply 
to notice the aspects which the facts present 
from the stand-points of the judiciary and the 
profession. 

Whatever view the outside world may 
Wse of the matter, it will not prevent strong 
^ressions of opinion from astonished law- 



yers and more guarded utterances from sur- 
prised judges, at the untoward event which 
at once has lost to the Court a learned brother, 
and found for the profession a co-labourer m 
the comm^on ranks. A rude shock has been 
given to the stability of the judicial position, 
which the judge himself ought to have been 
the last to have occasioned. It is not the 
fact simply that a judge has for good cause, 
or for no assigned cause, retired, directly and 
promptly, from the bench, as that he might 
have done, and as has been done before with 
dignity and honour, both maintained and per- 
petuated; the trouble is that a descent like 
this is not a retirement, nor even an aban- 
donment; but has the appearance of a fall, 
by reason of an improper pressure that should 
not have been tolerated by the custodian of an 
office so sacred and so important. The decline 
is what gives impetus and force to the fall. 
The leyer that gave to the bench the descend- 
ing inclination is one of the objectionable 
features in the movement, and the facts point 
too pointedly to an inclination in the direction 
of the fall not to believe in its existence. We 
do not say that a judge is bound to continue 
on the Bench at the sacrifice of his health, 
or of an increased income, (though this has 
been done time and oft by judges jealous of 
the trajiitions of their order) ; but there is a 
glaring impropriety in this step, and in the pre- 
cedent negotiations, which cannot but strike 
the most superficial ob^rver ; though, strange 
enough, it seems to have escaped the attention 
of the late learned Vice-Chancellor himself. 
For his own sake, we regret that it did so. 

Individuals may or may not believe that a 
judge who leaves the bench for politics, at the 
request of the leader of a party with which 
he was formerly allied, has all along been an 
ardent politician. This, however, in itself, is no 
real grievance, so long as it does not interfere 
with, or in any way afiect the judicial mind, as, 
for example, in the case of the Lord Chancellor 
in England; and, as far as Mr. Mowat is 
concerned, there has never been the slightest 
evidence of a tendency to fear, favor or 
afifection. But whilst we are prepared to 
assert, and do assert this, as well of him as of 
all our judges, it is nevertheless a fact that the 
great mass of the people will certainly, begin 
to attribute improper motives to judgments, 
which to the profession may be most unassail- 
able, and will look upon judges as politldaas 
in disguise, when a judge leaves tiie Bench 
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directly and ftvowedlj to go into politics, 
without any interval even to **give colour" to 
the change. What will be the confidence of 
the public in the trial of election petitions by 
judges, if the very judge who one day tries 
the case and unseats a sitting member, is the 
next day found leading a government to which 
the respondent was violently opposed. Better 
repeal that which was till now a most wise 
and proper enactment, and let the right to the 
seat be fought out by partisan committee men. 

This view of the matter, if entertained 
generally, would introduce into the forum a 
bone of contention in addition to the ^* pound 
of flesh" usually in dispute by litigating 
Shylocks. Counsel would not only be bound 
to prepare himself for, and apply himself to 
the conviction of the mind judicial, but also 
to the mind political of the court Those 
judges whose zeal for politics blinded their 
judicial discernment, would give greater at- 
tention to the political charlatan than to the 
counsel learned in the law. Desperate efforts 
would be made by suitors of a recognized poli- 
tical stripe to get their cases before the judge 
tinged with the hue of their party. In such 
cases political proclivities would lead to the 
selection of counsel adapted to the ear of the 
supposed partisan judge. In this way the 
worst features of political corruption would be 
transplanted from the lobby to the corridor ; 
from the halls of legislation to the halls of 
justice. One of the oltjectionable characteris- 
tics of the American judicial system, as distin- 
guished from the English, has in this instance 
been given the weight of a name heretofore 
regarded as eminently honorable and upright, 
both from a personal and judicial point of view. 
This every lover of his country will lament. 

Respect for the law is intimately associated 
with respect for the law-giver or law-adminis- 
trator. If law is administered by undignified 
persons, or by those suspected of partisan 
feelings, the popular mind at least will be 
prone to regard the law itself as unworthy 
and partial, and it will fall into general con- 
tempt. Loss of respect for the Bench at once 
weakens the whole framework of society, and 
woe betide any country whose judges have 
been subjected to even the breath of suspicion. 

This frailty or weakness, it is to be feared, 
may be thought by the intensely interested 
public to be general or epidemical. It is 
deeply to be regretted — very much to be 
deplored, thAt the foondations of judiciaL 



power have been weakened by the weakness 
of a weak brother. The remaining pillars of 
justice will have to be strengthened by some 
legislative or administrative application, that 
will prevent political barnacles from wasting 
away their firmness and stability. 

The profession has been wont to admire the 
Bench as a place of permanent honor and 
practical usefulness. It will now be subject 
to the reproach of fickleness and temporizing 
utility. Many will look upon it as an elevated 
vantage-ground from which to scan the con- 
tending elements of faction, and from which 
the occupants are prepared to step down into 
the arena of conflict, when the prospects of 
ezteoded patronage, or the gratification of a 
taste vitiated by the expectation of enlarged 
emoluments are in view. 

The profound respect and traditional defer- 
ence paid to the Court by the Profession would 
be perceptibly diminished in proportion to the 
probability that the judge might one day be 
"your lordship;" and the next, *' my learned 
friend; " one day an authority whose oracular 
dicta would be sustained by the whole civil 
and military forces of the Empire, and the 
next day a speaker whose utterances and argu- 
ments would be tattered and torn into shreds 
of illogical incohcrencies by his opponents. 

The profession, as such, has a special duty 
to perform between the Bench and the people, 
than which there is nothing more important 
for the due and impartial administration of the 
law. This duty is to maintain and promote 
before the public a becoming respect for the 
Court. This educates the popular mind as 
much or more than anything else. Where 
this is wanting, regard for the authority of the 
Court is wanting; and when once that is gone, 
the strongest element in obedience is des- 
troyed, and insubordination and anarchy are 
necessary consequences. 

"We cannot but most seriously regret the 
resignation of Mr. Mowat, and his immediate 
acceptance of the position of a political party 
leader, and the undoubted necessity of accept- 
ing the position of practising at the Bar with 
those whom he formerly presided over as a 
judge. 

We trust this experiment will not be re- 
peated; that the present daring contempt 
of judicial traditions and judicious rales 
will not be accepted, or acted upon, as ft 
precedent hereafter. We hope that the 
public opinion educed, and the professioDtl 
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reprobation almost universally manifested at 
the act, will for the futare prevent political 
intrigues from culminating in judicial declen- 
sions. "We know of no precedent to fit this 
case, though possibly one might be found in 
the United States, but Heaven forbi^ that 
we should seek for one there; any analogy 
from miscalled precedents in England is against 
such a step. These may perhaps be considered 
in a future number. 



LAW REFORM.* 

It is almost impossible to take up any 
journal, whether lay or legal, without finding 
somewhere in it a reference to the topic 
which we have placed at the head of this 
article. The alterations which have taken 
place in English law within the last few years 
have been neither few nor small, yet they 
seem to be but shadows of coming changes of 
far wider scope and consequence. Unques. 
tionably, there is in the legal circles of the 
mother country a strong tendency towards 
the codification of the laws; we think it 
needs no great wisdom to predict that this 
will be a result, the accomplishment of which 
is no more than a question of time. Probably 
before *this consummation is "reached, there 
will be many intermediate changes and modi- 
fications of the existing system, such, for 
instance, as are foreshadowed in Sir John Cole- 
ridge's address at the Social Science Congress. 
By these the various branches of the law in 
the matter of evidence, of commercial law, of 
real property law, and the like, will be syste- 
matized by way of codification. By process 
of complete codification the principles of law 
will be more or less changed : matters doubt- 
ful will be reduced to certainty ; harsh rules 
will be mollified by direct enactment ; consis- 
tency and logical development will supersede 
the disjointed and anomalous conglomeration 
of case-made law. 

But in the immediate future, perhaps, there 
is no more pressing question than that of uni- 

* We have much pleasure in inserting this article, from 
the pen of a valued occasional contributor. He expresses 
his views clearly and well ; but whilst we admit this, we 
cannot say that he has convinced us that the practice in 
Chancery should prevail, in case of a fusion, over tliat at 
Law. We are not yet prepared to believe that the Com- 
mon Law Procedure Act is inferior to the ever changing 
orders of the Court of Chpjicery, as a basis of procedure. 
And without going into a further discussion at present, it 
ia on item for consideration that the practice under the 
C. L. P. Act is more familiar with the profession at large 
than the other, and could, as is believed by many good 
judges, more easily be adapted to the future requirements 
of tiie country, than the practice of equity ; but we will 
not spoil a good cause by a brief notice of only a few of 
the arguments which may be adduced in favor of the 
opinion which seems to us the soundest.— Eds. C. L. J 



formity of curial procedure, and, coupled with 
this, the re-adjustment of the jurisdiction of 
ihe courts, so that any person who has a 
valid eause of action, whether legal or equit- 
able, or both, may obtain an adjudication of 
his case upon the merits, without being driven 
from one court to another, on technical objec- 
tions to the jurisdiction. 

In this Province there has been a gradual 
assimilation of the practice in the courts of 
law and equity. This is especially noticeable 
in the mode of trying causes by the Court of 
Chancery under the circuit system, where the 
evidence is given mva voce in open court, the 
case argued at once and disposed of by the 
judge, just as in Nisi Prius cases, where a jury 
is not asked for. So in the establishment of 
local offices to facilitate the transaction of 
equity work, the Court of Chancery in Ontario 
has departed widely from Englifth precedent, 
though it has acted in conformity with the 
common law mode of distributing business. 
As regards the jurisdiction of the courts: 
when one looks at the Common Law Procedure 
Act, and observes in how many points the 
systems of law and equity touch, and when 
one looks at the reports, and observes in how 
many cases litigants have been prejudiced 
because courts of law and equity have not 
had co-ordinate jurisdiction, — (^nc cannot but 
wish that some scheme were devised whereby 
the vexatious lines of demarcation might dis- 
appear and (in the language of a well-known 
pleader, who now adorns the bench of one of 
the common law courts) ** the course of 
justice flow unobstructed." 

The conditions for the successful consum- 
mation of such a plan are more favourable in 
Ontario than in England. Besides the present 
similarity of procedure, to which we have ad- 
verted, which does not obtain in the English 
courts, we have not the numerous, well- 
disciplined, and devoted Chancery and Com- 
mon Law Bar, which in England is powerful 
enough to delay the adoption of changes, 
beneficial to the public, though conceived to 
be detrimental to the privileged few. 

There are two modes whereby the injustice 
to suitors which we have indicated may be 
remedied. The first is to leave things as they 
now are in respect to jurisdiction and proce- 
dure, and to confer upon the superior courts, 
by statute, the power to transfer causes from 
one court tO the other, so that a common law 
cause of action which has strayed into Chan- 
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oerj may be relegated to its proper forum, 
and so that an equity which could not be 
worked out at law by reason of the insuf- 
ficient machinery of the court, may be passed 
over to a competent tribunal. This scheme, 
properly worked out, could, without doubt, be 
made an adequate provisional remedy, but it 
would be manifestly only a half-way stage to 
effectual relief. 1'he ultimate goal of all such 
amendments can only be that to which the 
Attorney-Generiil of England adverts in these 
words, "the fusion of our two systems of law 
and equity, a thin^, in my opinion, which is 
absolutely certain one day to be done." 

Now, in sotting about any scheme effusion 
there are a few principles to be borne in mind 
by law reformers in Canada. It is impossible 
to satisfy every person, or class of persons, 
affected by the changes. New, and perhaps 
unpleasant work will be thrown on the bench 
and on the bar. Solicitors and attorneys will 
be unable to agree which class is to swallow dp 
the other. This will be, however, a matter of 
small concern to the great body to be bene- 
fitted, — the people — in whose eyes, according 
to Jckyll's joke, there is as much difference 
between attornev and solicitor as there is 
between crocodile and alligator. Yet all 
classes will agree that one chief end to be 
sought is the maximum of general good with 
the minimum of change. This will necessi- 
tate a choice of one of the two, or between 
the two systems of procedure which obtain 
at present in common law and Chancery prac- 
tice. Now, the simpler and more direct mode 
of procedure is the most suitable for modern 
times. For this reason, other things being 
equal, the writer would prefer, where the two 
modes of procedure are so inconsistent that 
they cannot be amalgamated, that the practice 
as settled by the general orders and decisions 
of the Court of Chancery, should pcevail over 
the practice at law, which has been mainly im- 
ported from England, and the great triumph 
of which was to simplify considerably time- 
honoured complexities of the ancient practice. 
The equity Judges have been astute to frame 
orders from time to time adapted to the wants 
of the country and the requirements of suit- 
ors. The consolidated orders as they stand 
embody the results of the e.\;"^ fence and 
sagacity of many eminent judgt.-, who were 
obliged from the position of the Court of Chan- 
cery to adapt its procedure to the special 
circumstances of this Province: 



If the three superior courts were consoli- 
dated, with a common jurisdiction,^ and their 
ofScial machinery enlarged, there woald be 
work enough for them all to do. It is idleuid 
ignorant talk that some of our daily news- 
papers indulge in, when they recommend the 
abolition of Chancery. Two sentences of Sir 
John Coleridge's admirable address put the 
matter in its true light. He says : *^ It must 
be remembered always that the things them- 
selves, law and equity, and the rights and 
liabilities arising out of them are inherently 
distinct. The distinction is in the nature of 
things, and has not been created nor can be 
abolished by act of Parliament." Nor do we 
think that the changes need be so excessive 
or so alarming as some persons imagine. 
There can always be power given to the 
judges to classify and apportion the work 
which is brought before them, so that judges 
of equity training may be assigned to equity 
business, and judges of common law training 
and aptitude to common law and criminal 
causes. At all events, there is an ample field 
open for our legislators and law-officers. Any 
man or set of men who achieves success in 
this direction shall well merit the benediction 
of Coke, — "Blessed be the amending hand!** 



LEGISLATION IN NOVA SCOTIA. 

Our attention has been drawn to two mea- 
sures which it is proposed to bring before the 
Legislature in Nova Scotia, at its next session. 
One is an Act for establishing County Courts, 
and the other an Act to confer criminal juris- 
dlciion on the County Courts. Their purport 
will be best seen from the synopsis given 
below, some of the clauses being copied in full: 

AN ACT FOR ESTABLISHING COUNTY COURTS. 
Be it enacted as follows : 

1. There shall be established in each of the 
Counties of this Province, except the Connty of 
Halifiax, a Court of Law and of Record, to be 
called the County Court of (the name of the 
county). The sittings shall be held at the Court 
House, <&c. 

2. [Names of Districts — Judges \o hold office 
daring good behaviour, <&c.] 

3. [Provision in case of inability of Judge to 
hold Court.] 

4. No Judge of any such Court shall practice, 
carry on or conduct any business in the profes- 
sion or practice of the law, while being endi 
Judge, on pain of forfeiture of his office. 

6. [Judge's oath of office.] 
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6. The practice, forms and modes of {wooeed- 
iDg shall li^e according to the practice of the 
Supreme Conrt of this Province ; and the Jadges 
of snch County Courts shall at aUr times be 
governed by the decisions of the Supreme Court. 

T. The table of fees shall be the same as in 
4ach Supreme Court, for the like services. 

8. The Courts shall not have cognizance of 
any action : — 

1st. Where the title to land is brought in 
■question, — or 

2nd. In which the validity of any devise, 
bequest, or limitation is disputed, excep as here- 
inafter provided, or 

3rd. For criminal conversation or seduction, or 

4th. For breach of promise of marriage. 

5th. Of any action against a Justice of the 
Peace, for anything done by him in the execution 
of his offica 

9. Subject to the exceptions in the last prece- 
ding section, the County Courts shall have juris- 
diction, and hold plea in all actions ex corUradu, 
when the debt or damages claimed do not exceed 
the sum of two hundred dollars, and in all 
actions of tort, when the damages claimed do not 
exceed one hundred dollars, and in actions on 
bail bonds given to a Sheriff in any case in a 
County Court, whatever may be the penalty or 
amount sought to be recovered. 

10. [Pleadings setting up title to land to be 
verified by affidavit.] 

11. [Courts to hold four Terms in a year, and 
Judge may adjour^^ to a future day.] 

12. [When and where Courts to be held.] 

13. If the Judge shall be satisfied, by either 
party in a cause in his Court, that such cause 
can be more conveniently or fairly tried in some 
other County Court, he shall order that the 
venue be changed, and that the cause be sent for 
hearing to such other County Court; and the 
Clerk of the Court shall forthwith transmit by 
post, to the Clerk of the Court to which the cause 
is sent, all papers and proceedings in the cause 
on file in his office, and a (Certified copy of the 
order for changing the venue ; and such cause 
shall be dealt with in such Court, as if originally 
brought therein. 

14. [Direction of process to and execution by 
Sherifls.] 

15. The Evidence Act, and the law relating to 
the deposition before trial shall apply to the 
County Courts as far as applicable. 

16. [Duties of Clerks, Ac] 

17. No defendant shall remove any action 
commenced in the County Court, into the Su- 
preme Court, by Habeas Corjnts, or GerHorari ; 
and, if any action be brought in the Supreme 
Oourt, that could have been brought in a County 



Court, or any action be brought in a County 
Court, that ought to have been brought in tha 
Supreme Court, the plaintiff shall not be allowed 
any costs, unless the presiding Judge shall certify 
there was good cause for bringing the action in 
the Supreme Court or County Conrt, as the case 
may be. In case such cause shall be transferred 
to the Supreme Conrt or County Court, as tho 
case may be, all further proceediDgs held therein 
shall be carried on as if such cause had been 
originally brought in the Supreme Court or 
County Court, as the case may be. 

18. [General powers of Cotirt and Judge 
defined, similar to those of our County Courts.] 

19. [Appeal given to the Supreme Court.] 

20. The County Courts shall have and exercise 
jurisdiction in all cases under the act for over- 
holding, and under the absent or absconding 
debtor act, as the same is now exercised by the 
Supreme Court. 

21. No privilege shall be allowed to any per- 
son to exempt him from the jurisdiction of the 
several County Courts; but members of the 
Legislature shall not be arrested or imprisoned 
by civil process issued out of any such Courts. 

22. Judgment from the County Courts shall 
bind the lands of the defendants from the time 
of registry, as in the Supreme Court. Writs of 
execution shall be in the same form, and of like 
effect, as those out of Supreme Coart. 

23. [Writs and process to other Counties.] 

24. [Juries same as Supreme Court.] 

26. The Judge of any County Court may try 
and determine causes brought to issue before 
him without the intervention of a jury, if both 
parties agree thereto. 

26. Appeals from the Magistrates' Courts shall 
be to County Courts, and shall be tried and 
determined by the Judge thereof, either summa- 
rily or by a jury ; and there shall be no appeal 
from the decision of such judge or jury. 

27. [As to petftiing suits.] 

28. The summary jurisdiction of the Supreme 
Court, except in the County of Halifax, is abol- 
ished. Acts inconsistent herewith repealed. 

29. The Judge of each County Court shall be 
ez officio, a Justice of the Peace, in and for the 
district for which he is appointed ; but shall not 
issue any civil process. 

80. Only Attorneys of the Supreme Court may 
practice in the County Courts. 

81. [Seal and books to be provided.] 

82. [Fees to Clerk, <&c.] 



AN ACT ENTITLED AN ACT TO CONFER CRIMI- 
NAL JURISDICTION ON THE COUNTY COURTS. 

1. The several County Courts in the Province, 
shall have exclusive jurisdiction of all misdemea* 
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non committed within the body of the respectiTe 
Counties, and original concnrrent criminal juris- 
diction within the respective Counties with the Su- 
preme Court, of all crimes and offences, which are 
not capital, committed within their respective 
Counties, which crimes and offences shall be tri- 
able by whichever Court, the Supreme or County, 
shall first hold Court in the County, next after 
the committal of the party charged with such 
crime and offence, and the judges shall have full 
power and authority to hear; enquire into, try, 
determine, deal with and punish all such crimes, 
offences and misdemeanors aforesaid, in manner 
prescribed by law, provided always that the 
Attorney-General of the Province may, at any 
time and in any stage of the proceedings, relating 
to all crimen and offences, except misdemeanors 
proceeded under in any County Court, take 
charge of, and control such proceedings, as fully 
as if cognizance were being had in the Supreme 
Court of such crimes and offences, and may at 
any time, previous to the commencenaent of any 
trial, in any County Court for any crime and 
offence, cognizable in such Court, except misde- 
meanors, issue his fiat, and transmit the same to 
the Clerk of the County Court, where such crime 
or offence would be triable, which shall have the 
effect of determining the jurisdiction of said 
County Court as far as regards such crime and 
offence, and giving to the Supreme Court of the said 
County exclusive jurisdiction over such crime or 
offence. All acts, and part of acts, touching and 
concerning the criminal laws and the administra- 
tion of criminal justice in the Province, or relat- 
ing to jurors, witneases, evidence or proceedings 
of any kind now in force, and applicable to the 
Supreme Court, when exercising criminal juris- 
diction, shall be in force and apply to the several 
County Courts, except as herein modified or 
altered ; and the County Courts shall be clothed 
with and exercise all the like powers, rights and 
privileges, in all cases cognizable by them as 
now appertain to, or are cxerciled by the Su- 
preme Court, as Courts of criminal jurisdiction ; 
provided that no grand jury shall be summoned 
to attend any County Court, except upon the 
order of the Judge of such court directed to the 
Sheriff for that purpose, who upon receiving 
such order shall immediately summon seven 
grand jurors to attend such court, who shall be 
sworn and charged and due presentment make of 
any malter submitted to them by the Judge of 
such court. 

2. All warrants of committal issued by ,^ and 
all examinations and recognizances taken by any 
justice of the peace, or relating to parties com- 
mitted for trial for any offence or crimes which 
are not capital, shall be by him immediately 
after transmitted to the Clerk of the County 



Courts of the County within which such crimes 
and offences have been committed — ^if such court 
shall sit in said county — ^previous to the Supreme 
Court; and all warrants of commitment issued 
by, and all examinations and recognizances taken 
by any justice of the peace, or relating to per- 
sons committed for trial at any County Court, 
for misdemeanors, shall immediately thereafter 
be transmitted to the Clerk of such County Court. 

8. The several Judges of the County Court 
may admit to bail any person charged with any 
offence (except capital offences) in the same 
manner and to the same extent as may be now 
done by a Judge of the Supreme (/onrt. 

4. In any and every case of summary or other 
conviction, before any justice or justices of the 
peace for any county, or the Stipendiary Magis- 
trate for the city of Halifax, an appeal from such 
justice, or justices or Stipendiary Magistrate may 
be made to any Judge of the County Courts — 
which appeal the said justice or justices or Sti- 
pendiary Magistrate shall grant, on the party so 
committed giving bonds, with sureties, in such 
sum as the justice or justices or Stipendiary 
Magistrate shall deem proper, to appear and 
prosecute said appeal at the next sittings of the 
County Court in the county, and the Judge there- 
of shall try the matter, de novo, summarily, and 
the justice or justices or Stipendiary Magistrate 
shall bind over, by recognizance, the witnesses 
to appear and g^ve evidence at such court. 

6. No petit jury shall be summoned, or here- 
after attend at any General Session of the Peace 
for the county of Halifax. 

6. [Special provisions as to County of Halifax.] 

7. The Judge of the County Court may, upon 
good^cause shewn, from time to time, postpone 
the trial of any criminal matter to any future 
sittings of the court, and in such case shall bind 
over the offender, by recognizance, (and if at his 
instance with sureties) ^ in such sum as he thinks 
proper, to appear and take his trial at such 
future court; and he shall also bind over, by 
recognizance, the witnesses to appear and give 
evidence at such court. 

8. [The County Judge may order the examina- 
tion de bene esse of all witnesses sick or infirm or 
about to leave the Province before the Clerk of 
the Court.] 

9. The jury for the tvial of criminal offences in 
the County Court shall be seven, all of whom 
must agree upon the verdict. 

10. The senior Queen's Counsel resident in the 
county, and if no Queen's Counsel reside in the 
county, the senior or Qifeen's Counsel present at 
the opening of the County Court, and in their 
absence the senior practising attorney shall be- 
appointed^by the Judge to conduct idl criminal 
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prosecntions during the term ; who shall take all 
proceedings for the trial of all offences in the 
county, and over which the County Court shall 
have jurisdiction : prepare indictments and prose- 
cute ; and take proceedings for compelling attend- 
ance of witnesses, <&c. 

11. The Clerk of the County Court shall per- 
form all the duties connected with offences 
cognizable by the County Courts heretofore per- 
formed by the Clerk of the Crown, including 
the necessary proceedings to carry out any 
sentence imposed by the County Court ; the 
binding over all witnesses in any cause, &c, 

12. It shall be lawful for the presiding Judge 
at any County Court to tax and allow to the 
Queen's Counsel or attorney, for his services, 
reasonable costs and fees, as the Judge shall 
deem adequate, for the services actually per- 
formed on such prosecution ; but the costs taken 
shall not exceed f9r any one prosecution the sum 
of six dollars for each criminal appeal, and 
twenty dollars for all writings, papers and coun- 
sel fees on each -Criminal trial ; and to tax and 
allow to the Clerk of the County Court, for his 
services in ^ach criminal appeal, a sum not ex- 
ceeding two dollars, and ou each criminal trial a 
sum not exceeding four dollars. 

The above Bills seem to be well drawn, and 
that concerning criminal jurisdiction contains 
suggestions which it might not be amiss for 
us to profit by on some future occasion. The 
idea of giving a limited criminal jurisdiction 
to County Courts seems to us a good one, our 
plan being in some respects a clumsy one. The 
first section is an improvement on our law, 
which leaves many points of jurisdiction open 
as questions of construction The clause be- 
fore us is brief, comprehensive, and complete, 
as regards the higher crimes: we doubt, 
however, the propriety of giving to these 
courts exclusive jurisdiction in all cases of 
misdemeanor. We would, moreover, suggest 
a careful review of the bill to see if any of its 
provisions are not beyond the jurisdiction of a 
Local Legislature. The second to the eleventh 
sections, excepting perhaps the fifth, seem to 
be unconstitutional and beyond the power of 
the Local Legislature. They relate either to 
criminal procedure or criminal law, both which 
classes of subjects are by the British North 
America Act expressly reserved for Dominion 
Legislation. The principle of the bill to estab- 
lish the County Courts as Criminal Courts is 
good, and .whatever provision is necessary to 
accomplish this may be passed by the Local 
Legislature ; but the alternation of a substan- 
tive provision of law relating to criminal mat- 



ters is clearly beyond the power of the Pro- 
vincial Parliament. 

It would appear that it is proposed to retain 
the Quarter Sessions in one county. The sys- 
tem should be uniform throughout the Pro- 
vince, unless, indeed, there are local reasons to 
the contrary of which we know nothing, and 
cannot see the force. Sections 7 and 8 refer to 
j)rocedure only, and should be embodied, we 
think, in a general code of rules, which must 
also contain various other regulations to pre- 
vent uncertainty, and provide for uniformity 
in all the courts. 

Clause 9 would make a change, the merits 
of which have often been discussed, and more 
especially with reference to civil causes. Pos- 
sibly a general provision to this effect, applic- 
able to the whole Dominion, would be desir- 
able, and, at present, we feel rather inclined 
to favour such a change, but every effort 
should be made to assimilate our laws, and 
induce uniformity in all the Provinces of the 
Dominion. 

As to the County Courts Act, some of the 
clauses seem too general, and those that da 
go into details are not sufficiently exhaustive, 
but it would be impossible witliin our limits 
to discuss them more at length ; doubtless 
many of these provisions will be added to, 
and others made, when the bill comes before a 
committee of the House, and many of them 
will occur to the framer of the bill before 
that time. A careful perusal of some of our 
recent statute?, might bo found useful in this 
connection. The ninth clause of this Act is a 
more definite provision than in our County or 
Division Court Acts. We strongly recom- 
mend our friends not to encumber their lands 
with the provision for registering judgments 
(Sec. 22). It will be found much better to 
make suitable machinery for a speedy seizure 
and sale of the property by the sheriff under 
an execution. We had the same process here 
and had to do away with it. 

But it is, perhaps, unfair to criticise further 
without a more perfect knowedge of what pro- 
visions the other statutes of Nova Scotia may 
make in the premises. We shall, therefore, 
conclude our brief notice by again compli- 
menting the framer of these proposed acts 
upon many excellent suggestions, and an evi- 
dent desire to promote the due administration 
of justice in his Province. 
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SELECTIONS. 



CONTRIBUTORY NEGLIGENCE IN A 
COUNTY COURT. 

A lady, whose silk dress had saffered injury 
by the fall thereon of some porter from the bar 
engine of a public house,^ while the pump was 
being worked by the bar-maid, brought an 
action against the landlord to recover compen- 
sation. The case, entitled Albert v. Sands, 
was heard before the judge of the Lambeth 
County Court, and his Honour held that the 
negligence was proved; but adjourned the 
question of damages, because a dyer had 
alleged his ability to restore the silk dress 
to its original beauty at a trifling cost. At the 
adjourned hearing the dyer confessed that the 
porter was too much for him, and thereupon 
the judge proceeded to assess the damages. 
The claim was for £5 18s., the cost of the 
dress; but his Honour thought there ought to 
be an abatement from this amount, as the lady 
had some wear out of the dress. So far that 
Mr. J. Pitt Taylor was in the right. But his 
Honour then said that as a public house was 
a dangerous place for a handsome dress, the 
lady was guilty of some negligence in entering 
a tavern in such a costume, and for that reason 
some deduction must be made from the claim. 
Perhaps we do not quite understand the intent 
of the learned judge, or his words may have 
been wrongly reported. Otherwise, here is 
our old friend the doctrine of " contributory 
negligence" appearing in a new and most awk- 
ward form. For, according to Mr. J. Pitt 
Taylor, the question of the negligence of the 
plaintiff is not only material so far as concerns 
the verdict or judgment in a cause, but must 
also be considered in regard to the quantum 
of damages to be awarded. The tendency of 
this novel theory can hardly be conjectured. 

Clearly, Mr. J. Pitt Taylor thinks that no 
person in good clothes "ought to approach the 
bar of a public house ; a startling opinion for 
city men, barristers, attorneys, and divers 
other liege subjects, who must be refreshed 
in the hurried intervals of buisness, and who 
now and then may indulge in the elegance of 
a new pair of pantaloons. But that is not the 
limit of the doctrine. When next some mur- 
derous railway company smashes a statesman, 
or stockbroker, or a queen's counsel, an appeal 
will be made to the judge not to award the full 
measure of damages, on the ground that the 
plaintiff was himself guilty of some negligence 
in entering the carriage of the company, that 
being " a very likely p'ace for a valuable per- 
son to get damaged in." — Law Journal, 



SIHPIiE CONTRACTS ft APFAIB8 
OF EVEBY BAY LIFE. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

AbKT&ATION — iBRBOULAa CoNDUOT OF ArBITBA- 
T0>E8. 

Where at the commencement of a reference, 
X., the arbitrator for one aide, conferred pri- 
vately with the parties who nominated him on 
the matters in question, and on the evidence 
to be offered, and continued this course to t)ie 
end, it was held that the impropriety was not 
cored by showing that after the reference had 
made some progress, the other arbitrator acted 
with similar irregularity on the other side. 

The reference was to two arbitrators, with 
power for the arbitrators to appoint an umpire, 
who was to make an award if the two arbitra- 
tors disagreed; an umpire was accordingly 
appointed; and, the arbitrators differing, the 
umpire made an award : 

Held, that each party was entitled to the 
free judgment of the two arbitrators on the 
matters in difference, as a condition precedent 
to the umpire's authority coming into force ; 
as well as their free judgment in the appoint- 
ment of the umpire ; and that the irregularity 
of the arbitrator L's course in holding private 
conference with one of the parties was suffi- 
cient to avoid the award of the umpire. 

After the two arbitrators had finally dif- 
fered, the umpire had a private conversation 
on the subject of the reference with the arbi- 
trator i., in the absence of the other arbitra- 
tor and of the parties : Held, that, as X. bad 
acted as the agent for one side, private conver- 
sation with him was as injurious and objection- 
able as private conversation with the princi- 
pals would have been. 

The Court allowed the party prejudiced to 
serve a supplementary notice, embodying the 
objections as to the course of the umpire and 
arbitrator X., the same having come to light 
on cross-examination, and there being strong 
reason for apprehending that the award was 
not a fair award. — In re Zawaon and Hutchxn- 
son, 19 C. R. 84. 
DowBR — Mortgage. 

Where a wife joins in a mortgage, and, on 
the death of the husband, there are not suffi- 
cient assets for the payment of all his debts, 
the widow is not entitled to have the mortgage 
debt paid in full out of the assete, to the 
prejudioe of creditors. — Baker v. Dawbam, 19 
C. R. 118. 
Infants — PAsn MAimnNANOis. 

It is for the discretion of the Court, in viev 
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of all the circamstanoes, whether to allow for 
past inainteDance oQt of the corpus of an 
icfuit's estate not intended by a testator to be 
BO applied. 

A farmer, by his will, gave to his widow his 
goods and chattels absolutely ; also an annuity ; 
and the use of his homestead and other real 
estate during her widowhood; she married 
again, and claimed to be paid for the past 
maintenance of the testator's children from the 
lime of his death, out of the corpus of the 
estate devised to them at twenty-one and 
otherwise. The Court, on further directions, 
refused to allow the claim. — Edwards v. Dur- 
gen, 19 C. R. 101. 

LxASE — Contract for Work Partly Executed — 
Spbcifio Performance. 

Equity, now-a-days, does not, as a general 
rule, enforce specifically a contract between a 
landholder and a builder for the erection of a 
house or the like ; but specific performance of 
agreements to execute works Is enforced in 
«ases where the plaintiff shows, what the Court 
oonsiders to be, a sufficient ground of equity to 
entitle him to that relief. 

A bill alleged that the plaintiff contracted 
with the defendants to lease to them certain 
lands, and to erect thereon for their use a 
stone building of a specified size according to 
plans and specifications furnished by the de- 
fendants; that accordingly the plaintiff had 
expended $4,000 on the building, under the 
superintendence of the defendants, and accord- 
ing to plans furnished by them ; that he had 
done everything for which the defendants had 
given directions ; and that the defendants had 
accepted the bailding and taken possession of 
part of it ; but it appeared that the machinery 
was not completed in all respects : 

Heldj that the allegations of the bill, if 
proved, would entitle the plaintiff to relief. — 
[Strong, V. C, dissenting.] — ColUm v. RooJc- 
Udffe, 19 C. R. 121. 

Partnership — In terest — Commission. 

In the absence of a special custom or an 
agreement, interest is not usually allowable to 
ft partner on advances of capital made by him 
to the partnership, or for partnership pur- 
poses. 

Where parties entered into an agreement 
that they should purchase goods on goint ac- 
count, and at the joint risk, and that one of 
the parties should furnish the funds in the first 
instance, it was held that interest could not be 
charged on the funds so furnished. 

In such a case a firm in Canada was to ad- 
vnnce the funds, and the goods were to be 



consigned for sale to their firm in Liverpool, 
which went by a di|Ferent name : 

Seld, that they could not charge commission 
on their sales. — Jardine v. Sbpe, 19 C. R. 16. 
Partnership — Separate Estate. 

The rule in Equity, as well as in Bank- 
ruptcy, is, that the separate estate of a partner 
is to be applied first in discharge of his sepa- 
rate debts ; and, in applying this rule, mbney 
paid by co-partners on a liability created by 
the fraud of the partner towards them, is 
* treated as a separate debt, provable and pay- 
able pari passu with the other separate credi- 
tors of such partner, in case of his death, 
insolvent. ^ 

The mere liability so fraudulently created 
cannot be proved against the separate estate 
as a debt until the liability is paid, or until 
something equivalent to payment takes place. 
Where the fraud was in the use of the partner- 
ship name on bills, the other partners becom- 
ing insolvent, the holders of the bills proved 
them against the partnership estate ; the assig- 
nee, in a suit for administering the separate, 
estate of the guilty partner, claimed to prove 
the amount against the separate estate; but 
the Master restricted the proof to the expected 
dividend from the partnership estate and the 
separate estate of the surviving partners ; and 
the Court held that the assignee was not en- 
titled to prove for a larger sum. — Baker v. 
DaiDbam, 19 C. R. 113. 

Tender. 

A tender of mortgage money with a state- 
ment tijiat the party tendering did not consider 
that the amount tendered was due, and that 
the other would thereafter be compelled to 
repay the excess, was held not to have been 
invalidated by this statement. 

A tender to the holder of a mortgage (who 
claimed a larger sum) with a condition ththt 
the mortgage, om the sum tendered being 
accepted, should be given up, was held bf.d, as 
being a conditional tender. — Peers v. Allen, 19 
C. R. 98. 

Administration Suit — Examination — Costs. 

If in an administration suit fraud is charged 
in the pleadings, it may be proper for defen- 
dants to examine the plaintiff thereupon in 
order to disprove the charge, even though they 
succeed in the objection that a proceeding by 
bill was not necessary. 

In examinations de bene esse if the evidence 
is not used and the witnesses are within reach 
of subpoena, the costs of the examination should 
not be allowed. Where the evidence is mate- 
rial and is used, the costs become costs in the 
cause.— Jfcift//an v. MeMiUan, 8 L. J. N.S. 285, 
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ONTARIO RBPOBTS. 



COMMON PLEAS. 



Thb Qubbn y. Goodman. 

Criminal law — Attempt at arson —Evidence. 

On an indictment for attempt to commit arson, the evid- 
ence showed that one W., under the direction of the 
prisoner, after so arranging a blanket, saturated with 
oil, that if the flame were communicated to it, the 
bmilding would have caught Are, lighted a match, held 
it till it was burning well, and then put it down to 
within an inch or two of the blanket, when the match 
went out, the flime not having touched the blanket : 

Stld, that the prisoner was properly convicted, under 32 
& S3 Vict., ch. 22, sec. 12, of an attempt to commit arson. 

[22 C. P. 338.) 

The prisoner was tried at thf^ last Spring 
Aflpizes, at Hamilton, before S. Richards, Q. C , 
mnder rin indictment containing tw* counts ; the 
first, charging that one Francis W;itors, unlaw- 
foUy, and maliciously, did attempt feloniously, 
unlawfully and maliciously to setiiic to a certain 
dwelling-house, by thoa and there s iturating a 
blanket with coal oil, and placing it against said 
dwelling-house, and sprinkling coal oil upon tho 
doors and tsides thereof, and attempting to apply 
a burning match to said oil, said house being at 
the time inhabited. 

The second count charged that the prisoner, 
before the commission of the said felony, did 
feloniously and maliciously incite, move, procure, 
aid, counnel, hire, and command said Waters, 
the felony in manner and form aforesaid to do 
and commit, against, &c. 

The evidenco showed that Waters, after arrang- 
ing under prisoner's directions the saturated 
blanket, lighted a match, and held it in his 
fingers till it was burning well, and then put it 
down towards the blanket, and got it within an 
inch or two of the blanket when the match went 
out, the blaze not touching the blanket, and he 
throwing away the match, and leaving ^ithout 
making any second attempt. 

At the conclusion of this evidence prisoner's 
ooan<:el objected that the evidence of a felony hav- 
ing been committed by Waters was insufficient ; 
that sec. 12, of ch. 22, of 32 & 33 Vict,, required 
an overt act to complete the offence under that 
section; that the overt act must be of such a 
nature as to be capable of setting fire to the 
building, and that at most Waters' act was only 
an attempt to commit an overt act. 

The learned Queen's Counsel overruled the 
objection, but reserved the question for the con- 
sideration of this Court, and he charged the jury 
that if they believed Waters poured the oil against 
the buildinp^, and also placed the pieces of blanket 
saturated with oil on the sills of the doors, and 
that while at the front door he lighted tho match, 
and while so lighted stooped down to' apply it to 
the oil, intending then to set fire to the oil in the 
saturated blanket, and thereby to set fire to the 
house, and was in the act of placing the burning 
match against the oil, and had reached within an 
inch or two of it, when the light went out, as he 
had stated in his evidence — then that these acts 
constitute a sufficient attempt and overt act 
within sec. 12, of ch. 22, although the match, 
while in a fiame or burning, never touched the 
oil or blanket, and although no fire was actually 
communicated to the oil or blanket. 



The Attorney Oeneral, for the Crown, contended 
that the charge was fully sustained by the evi- 
dence, and the case brought within the 12th see. 
of ch. 22, 82 & 83 Vict. He referred to Retina 
V. Taylor, IF. & F. 611; ReginaY. Bsmonde, 26 
U. C. 152 : Reffina v. Bain, 9 Cox 98. 

Robertson, contra, contended that it was not 
such an overt act, within the meaning of the 
Statute, as would render the prisoner liable to 
be convicted. 

Haqastt, C. J., delivered the judgment of the 
Court. 

The fact of Waters going away, or ceasing 
further action after the match went out (not by 
any act or will of his), seems to put the matter 
just as if he had been interrupted, or was seized 
by a peace officer at the moment. 

It seems to me the attempt was complete, as 
an attempt, at that moment, and no change of 
mind or intention, on prisoner's part, can alter 
its character. 

I see no objection to the charge. There was 
no doubt the combustible mn.ttcr was so arranged 
that if the flame were communicated to it, the 
building would have caught fire, and the full 
crime of arson been complete. It would be a re- 
proach to the law if such acts as wero here proved 
do not constitute an overt act towards the com- 
mission of arson. 

In Rtgina v. Cheeseman (L. & C 145), Black- 
burn, J., says: *' There is no doubt a difference 
between the preparation antecedent to an offence, 
and the actual attempt. But if the actual trans- 
action has commenced which would have ended 
in the crime, if not interrupted, there is clearly 
an attempt to commit the crime. Then, applying 
that principle to this case, it is clear that the 
transaction which would have ended in the crime 
of larceny had commenced here." 

Regina v. McPherson (D. & B. 202). Cockbum, 
C. J. : *♦ The word, attempt, clearly conveys with 
it the idea that if the attempt had succeeded, 
the offence charged would have been committed. 
* * Attempting to commit a felony is clearly 
distinguishable from intending to commit it. 

Regina v. Taylor (1 F. & F. 512). The prisoner 
was indicted for that he by a certain overt act, 
(s,c ) by then and there lighting a certain match, 
&c., near to a certain stack of corn, <&o., unlaw- 
fully, maliciously, and feloniously, did attempt 
to set fire to said stack, &g. Prisoner called at 
prosecutor's house and applied for work ; on 
refusal he asked for money, and on being again 
refused threatened to burn up the prosecutor. 
He was watched and seen to go to the stack, 
kneel down close to it, and strike a match ; but 
seeing he was watched, he blew it out and went 
away. The stack was not at all burned. Pollock, 
C. B., told the jury that *' If they thought the 
prisoner intended to set fire to the .stack, and 
that he would have done so had he not been 
interrupted, in his opiui«>n this w.is in law a 
sufficient attempt to set fire to the stack." After 
stating that buying a box of matches, with intent 
to set fire to a house, would not be sufficient, he 
adds: ''The act must be one immediately and 
directly teading to the execution of the principal 
crime, and couimitted under such circumstanoei 
that he has the power of carrying his intention 
into execution." The jury found that they were 
not satisfied that prisoner intended to set fire to 
the stack, but they thought he intended to extort 
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money from prosecutor by his condact. This 
was held to amount to not guilty. 

I think the law laid down ia this case fully 
snpports the preseot couTiction, aud that our 
judgment should be for the Crowu. 

Judgmtnifor the Grown. 



CHANCERY. 



Climmow y. Conybbsb. 

Iiaolvetit debtor — Prefertnce — Prestur: 

A preference which a debtor is induced to give by threats 
of criminal and other proceedings, is not void under the 
Indigent Debtors' Act of 1859, or the Insolvent Act of 
1864: 

Bat to sustain the preference the pressure must have been 
real, and not a feigned contrivance between the debtor 
and creditor to wear the appearance of pressure for the 
mere purpose of giving effect to the debtor's desire and 
intention to give a preference. 

[16 Chan. Rep. 647.] 

Examination of witnesses and hearing at Ot- 
tawa. 

Mr. Crooks, Q. C, and Mr. Kennedy for the 
plaintiff. 

Mr. Blake, Q.C., for defendant Walker. 

Spkagob, V. C. — It is clear from the evidence, 
particularly that of Walker, that it was apparent 
to Converse and to J. T. Lamb, that the effect of 
the giving of the ante-dated note, and of the legal 
proceedings to be taken upon it, would be to 
close the business of Lamb — to put him in ins(^- 
venoy, unless he, Lamb, could obtain aid from 
lome other quarter. It was the intention of 
Converse to get execution in as short a time as 
possible, in order to be before other creditors ; 
and the evidence of Mr. Walker, the solicitor of 
Converse & Co., would lead to the inference 
that Lamb facilitated this passively, and was 
anxious, if he could, to facilitate it actively ; but 
Mr. Lamb's letter to Converse & Co., of 4lh 
July, 1865, scarcely supports this. The peculiar 
course taken by VVnlker was his own idea, in or- 
der to conceal the proceedings from other credi- 
tors ; but Converse, though not aware of the 
mode intended by his attorney to gain priority, 
was anxious ti.at such steps should be taken as 
would give his firm priority. His anger at the 
deception which he alleged, and L^imb admitted, 
had been practised upon him, as to the advance of 
$1,000 being obtniued by representation as to 
real security, may have been the renson for the 
eourie be took. Ho at least suspected, if he did 
not know, that Lamb was in a precarious posi- 
tion, perhaps on the eve of insolvency, and his 
leading object was to seeure the debt of his firm, 
and that at the expense of other creditors, if 
necessary. 

In order to effect this ho brought pressure to 
bear upon J. T. Lamb, sufficient, under the Eng- 
lifh cases, to make his act not a voluntary act ; 
unless the proper conclusion is, that although 
there was pressure, still the giving of the ante- 
dated note was not really the result of the pres- 
eure, but in order to give a fraudulent prefer- 
••nee : Cook v Pritehard, 6 Scott, N. R. 84. The 
•Yidenoe of this ia that above adverted to. I 
ihink it shows that he gave the note under prea- 
•are; and farther, that having given it, hia de- 
.tin waa that ConYerae & Co. ahoald thereby 



obtain a preference. Whether he still appre- 
hended the possibility of criminal proceedinga 
being taken, as threatened by Converse, or from 
any other reason, he was anxious that thej 
should obtain execution in priority to other cre- 
ditors. The principle upou which, in England, 
pressure is held to be material, is this : prima 
facie, a payment by one in so hopeless a state of 
insolvency that his pavmeut is to be looked upon 
as made in contemplation of bankruptcy; or a 
delivery of goods or other effects by a debtor in 
that position, is a fraudulent preference — the pre- 
ference is presumed to be made in order to de- 
feat the Bankrupt Laws : and the effect of the 
payment or other act of the insolvent, being un- 
der the pressure of the creditor, is to rc-bat the 
presumption that would otherwise arise : BilU 
T. Smith, 6 B. & S 821. It must of course ap- 
pear that the pressure is real, not a feigned con- 
trivance between the creditor and debtor, to 
wear the appearance of pressure, white the real 
desire and intention is to give a preference. 

The circumstance that in this case the note 
was ante-dated, and t^at souto of the notes which 
it was given to cover were not yet'due, is some 
evidence of fraudulent preference ;. but it U not 
conclusive : Strachan y. Barton, 1 1 Ex 647, and 
there are other cases to the same point. It 
would seem too, from the evidence, tiiat it was 
not a case where preference was given before 
the expiry of credit, but that the notes still cur- 
rent were renewals of notes given for payment 
of goods. Converse, too, was in a condition to 
dictate terms to Lamb, and availed himself of his 
position to insist upon that which enabled him 
to take immediate proceedings against hh debtor. 
It appears further that Lamb did not consider 
his insolvenoy inevitable : he still clung to the 
hope of being able to continue his business : he 
hoped for " outsitle aid" and asked and obtt^ed 
from Converse a promise of a further supply of 
goods, to a small extent, upou security, in order 
to make up his stock. Under these circumstan- 
ces, I think it would be held in England that a 
preference given by a debtor to his creditor, was 
not a fraudulent preference. 

This act oi J. T. Lamb, if it be void, must be 
so under the Indigent Debtors' Act. 2'1 Vio. ch. 
9b, or under the Insolveucy Act of 1864. It was 
decided in Young v. Christie, 7 Grant, olJ, that 
allowing judgment to go by default in an action, 
and defending another, the effect being to enable 
the one creditor to recover judgment before the 
other, is not a preference which is avoid 3d by the 
former act. 

Then as to the Insolvency Act of 1SG4. Sab- 
Feotion 3 is the clause that bears upon this case. 
It avoids " all contracts or conveyances made, 
and acts done by a debtor fraudulently to impede, 
obstruct or delay his creditors iti their remedies 
against him, or with intent to defiaud his cre- 
ditors or any of them, aud so made, done, and 
intended, with the knowledge of the person con- 
tracting or acting with the debtor, and which 
have the effect of impoding, obstructing or de- 
laying the creditors in their remedies, or of in- 
juring them or any of them." 

In Newton v. The Ontario Bank, 18 Grant, 

652, I thought that this sub-section does not 

apply to a preference given by a debtor to one 

creditor over another. Upon the hearing of that 

I oaae apoo appeal (15 Grant, 288,) my brother 
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WilsoD expressed the opinion tbibt the Bab-seo- 
lion applies to dealing not only bj an insolvent 
with strangers, but to his dealings with a oredi- 
tor. Assuming, for the sake of argument, that 
my learned brother is right, and that the giving 
of the ante-dated note, and leaving the action 
upon it undefended, while pleas were put in to 
Actions by other creditors, are *'acts" within sub* 
■ectioa 3, there still remains the question whether 
it can be carried higher in favor of creditors dis- 
appointed by the act of the debtor, than a fraa- 
dnlent preference under the English Bankruptcy 
Law; or rather a preference which would be 
held frMudulent but for the circumstance that 
it was obtained from the debtor by pressure ex- 
ercised upon the debtor. If, in England, pree- 
sure by the creditor is held lo rebut the presump- 
tion of fraudulent intent, which would otherwise 
arise, I do not see how, cousistently with English 
decisions, we can hold that pressure has not the 
same effect under our Insolvency law. 

I think, as I have already intimated, that 
what was done was the result of pressure. I 
think that the debtor woul(^ have avoided what 
he did, if he had felt that he could do so ; and 
that he did what waR demanded of him in order 
to escape the consequences threatened by Con- 
Terse, that his motive was to escape those con- 
sequences, not with any fraudulent object of pre- 
ferring Converse & Co. I think the presumption 
of fraud is fairly rebutted. 

It may well be doubted whether it should be 
in the power of a creditor, by the exercise of 
pressure upo^ his debtor, to obtain for himself 
a preference over other creditors ;, but while a 
fraudulent intent is n^ade necessary in order to 
avoid such preference, anything that is sufficient 
to rebut what would, prima facie, be a fraudulent 
intent, is necessarily receivable with that view. 
It ia a logical consequence from the state of the 
law. I regret to have to give effect to it in this 
case, bat in my view of the law I cannot avoid it. 

Some question is mnde as to the bona fides of 
the dt'bt for which the judgment was recovered. 
1 agree that if a note was given advisedly and 
willingly for a larger sum than was really due, 
in ordvr to the recovery of judgment for more 
than the true debt, it would be void under the 
Statute of Elizabeth ; but I •do not think that 
the plaintiff has established such a case. 

The plaintiff's bill must bo dismissed, and with 
costs. I may add in justification of the assignee, 
that it appears to have been a fair case for the 
institution of a suit for the benefit of the estate. 
There was insolvency and a preference which, 
supposing it to be within the act, as my brother 
Wilson takes it to be, would have been su^cient 
but for the pressure which is shown by the evi- 
dence for the defence. 



IN CHANCERY— MASTER'S OFFICE. 

Kb MoMobris. 

Dower, 

A widow who has barred her dower in a mortgage, given 
by the husband for his own debt, is entitled to nave the 
mortgage paid off by the husband's abseta. If she 
daiin dower merely out of the equity of redemption, 
she has priority over creditors, but if out of the corpus 
of the property, she is postponed to them. On a sale 
of the lands, as soon as the debts of the husband are 



paid, she takes precedence over the heir and volunteoa, 
claiming under the husband, and becomes absolutely 
entitled to her rights as dowress in the balance of tlie 
proceeds. Sheppardv. Sheppard, 14 Grant, 174, noticed. 

[Hay, 1872, Mr. Boyd.} 

In this case land mortgaged by the testator 
was ordered to be sold, and by consent of the 
widow her rights as dowress were to be ascer- 
tained in the Master's office. She also claimed 
dower in lands for the purchase of which her 
husband had been in treaty with the Crown. 

Mr, Holmested for the widow. 

Mr, Mc Williams for the legatees. 

Mb. Botd. — The widow's position in eqaity 
seems to be this : having barred her dower in a 
mortgage in fee given by her husband for his qwn 
debt, hecovenanting to pay it, she surviving her 
huctbandis, in one aspect, in the position of surety 
for the debt, and can claim that the mortgage 
should be paid out of the husband's assets, so 
as to reliev^e her estate jn the land. If she 
claims dower, merely out of the equity of 
redemption, that would be given her of course 
in priority to creditors, but if, as here, she 
claitns dower out uf the whole corpus of the 
mortgaged land, then she cannot do this to the 
prejadice of creditors. According to the decis- 
ious of this court, general creditors would havo 
the right to marshall the mortgage debt upon 
the land mortgaged to the prejudice of the 
widow's dower. But after payment of creditors 
her rights as dowress accrue absolutely to a life 
estate in one-third of the lands mortgaged or of 
the proceeds of the sale thereof. When the 
mortgage is paid out of the testator's assets, ns in 
this case, by a sale of the lands, it is equivtelent 
to a payment by the testator himself, so fav as 
the dowress is concerned. Had the mortgage 
been> redeemed by the heir out of his own 
moneys, questions of contribution by the widow 
would have arisen, which do not arise in the 
present case. The wife simply bars her dower 
with a view to secure the debt due by her bus- 
band ; when that debt is paid by the husband's 
estate, she is remitted, as against the heir and 
volunteers claiming under the husband, to her 
full rights as dowress in the whole estate mnrt> 
gaged. SheppardY. Skeppard, 14 Grant, p. 174, 
and the passage from Park cited with approval 
therein are authorities for these positions. I do 
not regard this case as over-ruled e^ave in so far 
as it decides that creditors are to be postponed 
till dower is paid out of the mortgaged estate, 
see White v. Bastedo, 15 Qr. 546, and Thorpe v. 
Richards, ibid, 403. I do not see upon what 
principle her claims to dower should be post- 
poned to the legatees in the will named, and 
indeed by the decree, on further directions, they 
avQ only to be paid after the satisfaction of all 
oi her claims. As to arrears she can only have 
these upoQ contributing one-third of the interest 
on the mortgage debt since the death to the time 
of the sale. 

Craig v. Templeton^ 8 Gr. 483, goes to the 
limit of the law, and that case cannot be ex- 
tended to meet the present, where the right to 
a patent was cancelled in the testator's life, and 
by a mere act of grace was it given to bis child 
afterwards. 
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MoMabtbb y. Hbotob. 

Ckynputation ofsvibsequerU interest. 

Former practice in respect to computation of subsequent 
interest now altered, except in certain cases. Sub- 
sequent interest should be computed upon the ag^egate 
of principal, interest and costs, which the puisne incum- 
brancer has paid for redemption money. 

Upon the principal money, anbsequent interest should be 
regulated by the rate fixed in the mortgage security— 
upon the interest and costs, only statutory interest 
should be computed. 

[June, 1872, Mr. Boyd.] 

This was a foreolosure suit in which a seoood 
mortgagee had redeemed the plaintiff. A qnes- 
tion arose as to what subsequent interest should 
be allowed the party who redeemed. 

Mb. Boyd. — By the old practice of the 
conrt, a Master's report computing interest 
on the principal money secured by mortgage, 
ascertaining what was due and fixing a time 
for payment, was equivalent to a judgment 
at law in converting such interes^into prin- 
cipal money. If the sum so found due was 
not paid, subsequent interest would be com- 
puted on the whole, interest and principal, 
Bacon v. Clerk, 1 P. Wms. 478; Creuze v. 
Hunter, 2 Ves. Jr. 169 ; Perkyns v. Baynton, 1 
B. C. C. 674. The same rule applied where 
part of the sum found due by the report con- 
sisted of costs, Bickham v. Cross, 2 Ves. Sr. 471 ; 
Bruere v. Wharton, 7 Sim. 483. The old rule, 
however, is now otherwise, and only the 
principal carries interest, except where a 
favour is asked by the mortgagor in the way of 
extending the time for payment, Whatton v. 
Cradock, 1 Keen, 267 ; Holford v. Yates, 1 K. & 
J. 677 ; Whitfield v. Roberts,, 7 Jur. N. S. 1268, 
and where a later mortgagee or incumbrancer 
pays off a prior mortgagee under a foreclosure 
or redemption decree, Thackwray y. Bell, Fish. 
on Mortgages, app. 671 ; Daniell, prac, 4th 
ed., p. 1125; Seton, 144, 376, 439. 

Subsequent interest, therefore, should be 
computed upon the a«(gregate of principal, 
interest, and costs, which the puisne incum- 
brancer has paid for redemption money. 
This, in Seton, is said to be " the settled 
practice of the court," page 375. As to 
the rate of interest upon the principal money, 
that should be regulated, I think, by the rate 
fixed in the mortgage security, which has been 
redeemed. In the present case that is 8 per 
cent. : to lessen it would be to give the mort- 
gagor a beoefit which he has no right to claim. 
Subsequent incumbrancers cannot complain that 
the same rate of interest is maintained till the 
mortgagor himself redeems. The incumbrancer 
who redeems is substantially in the position of 
an assignee of the mortgage. As to the subse- 
quent interest upon interest and costs, that 
being allowed by the cursus curiae should be npt 
eight per cent, as in the mortgtige, but only the 
statutory rate of six per cent ; see Astley y. 
Fowis, 1 Ves. Sr., 496. 



APPOINTMENTS TO OPPICR 

COUNTY JUDGE. 

DANIEL MACAKOW, of the Town of Picton, of Osgoode 
Hall, Esquire, Barrister-at-Law, to be Judge of tiie County 
Court of the County of Prince Edward. (Gazetted July 
27th, 1872.) 

DEPUTY JUDGE. 

JAMES ALEXANDER HENDERSON, of the City of 
Kingston, of Osgoode Hall, Esquire, Barrister-at-Law, to 
be Deputy Judge of the County Court of the County of 
J'rpntenac. (Gazetted June 22nd, 1872.) 

SHERIFFS. 

JAMES FLTNTOFT, Junior, of the Town of Samia, 
Esquire, for the County of Lambton, in the room and 
stead of James Flintoft, Esquire, resigned. (Gazetted 
July 6th, 1872.) 

GEORGE KEMPT, of the Town of Lindsay, Esquire, 
for the County of Victoria, in the room and stead of. Neil 
McDougall, Esquire, deceased. (Gazetted July 20th, 1872. ) 

COUNTY ATTORNEY. 

JOHN O'DONOHOE, of Osgoode Hall, Esquire, Bar- 
rister-at-Law, to be County Attorney in and for the Coun^ 
of York, in the room and stead of Rupert Mearse Wells, 
Esquire, resigned. (Gazetted Sept. 14th, 1872.) 

DEPUTY CLERK OF THE CROWN AND CLERK OP 
THE COUNTY COURT. 

JOHN YATES ELWOOD, of Osgoode Hall, Esquire, 
Barrister-at-Law, for the County of Huron. (Gazetted 
September 14th, 1872.) 

INSPECTOR OF DIVISION COURT CLERKS. 

JOSEPH DICKET, of the Village of Uxbridge, Gentle- 
man, Inspector of the Offices that are not situated in 
County Towns throughout the Province of Ontario. (Ga- 
zetted September 28th, 1872.) 

NOTARIES PUBLIC FOR ONTARIO. 

GEORGE WILLIAM HERBERT BALL, of the Town 
of Gait, Esquire, Barrister-at-l^aw. 

JAY KETCHEUM, of the Town of Lindsay, Gentleman, 
Attomey-at-Law. (Gazetted June 1st, 1872.) 

HENRY HATTON STRATHY, of the Town of Barrie, 
Esquire, Barrister-at-Law. 

EDWARD BURNS, of the Village of Elora, Esquire, 
Barrister-at-Law. (Gazetted June 8th, 1872.) 

LINDSAY HALL, of the Village of Aurora, Esquire, 
Barrister-at-Law. (Gazetted June 15th, 1872.) 

JOHN CRERAR, of the City of Hamilton, Esquire, 
Barrister-at-Law. 

JOHN FRANCIS CAMPBELL H ALDAN, of the Town 
of Dundas, Gentleman, Aitoruey-at-Law. (Gazetted June 
22nd, 1872.) 

HENRY ALFRED WARD, of the Town, of Port Hope, 
Esquire, Barrister-at-Law. (Gazetted June 29th, 1872.) 

FRANCIS HENRY CHRYSLER and PHILEMON 
PENNOCK, junior, of the City of Ottawa, Esquires, Bar- 
risters-at-Law. (Gazetted July 6th, 1872.) 

JOHN HOSKIN, of the City of Toronto, Esquire, Bar- 
rister-at-Law, and GEORGE REDMOND, of the Town of • 
Brockville, Gentleman, Attorney-at-Law. (Gazetttd Juno 
20th, 1872.) 

GEORGE WASHINGTON BADGEROW, of the City 
of Toronto; VALKNTINB McKENZIE, of the Town of 
Brantford ; JAMES O. LOANE, of the Town of Stratford; 
and G. LKFROY McCAUL, of the Town of Guelph, 
Esquires, Barrrist(^rs-at-Lnw ; and TVA.N O'BEIRNE, of 
the Town of Peterborough, Gentleman, Attorney-at-Law, 
(Gazetted July 27th, 1872.) 

JOHN CRICKMORE, of the City of Toronto, and 
THOMAS GREIG, of the Village of Carleton Place, 
Esquires, Barristers-at-Law ; and FREDERICK WIL- 
LIAM MONRO, of the City of Toronto, Gentleman, 
Attomey-at-Law. (Gazetted August 3rd, 1872.) 

WILLIAM M. MERRITT, of the Town of Guelph, Bar- 
rister-at-Law. (Gazetted August 10th, 1872.) 

JOHN ARTHUR WELLE8LEY HATTON, of the 
Village of Cayuga, Esquire, Barrister-at-Law. (C^azetted 
August 17th, 1872.) 

ROBERT C. SMYTH, of the Town of Brantford, 
Esquire, Barrister-at-Law. (Gazetted August Slst, 187SL) 

ALFRED PASSMORE P0US8ETTE, of the Town of 
Peterborough, Esquire, Barristeivat-Law ; •and PETER 
McQILL BARKER, of the City of Toronto, Gentleman, 
Attomey-at-Law. (Gazetted Sept. 2l8t, 1872.) 
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HENRY BECHER, of the City of London, and JOHN 
CAMERON, of the Town of Strathroy, Esquires, Bar- 
riaters-at-Law. McLEOD STEWART, of the City of 
Ottawa; and JOHN McFAYDEN, of the Village of 
Mount Forest, Gentlemen, Attomeys-at-Law. (Gazetted 
Bept. 28th, 1672.) 

JOHN MARTIN, of the City of London, Esquire, Bar- 
rister-at-Law. (Gazetted October 6th, 1872.) 

JOHN BLEVINS, of tl>c City of Toronto, Esquire, Bar- 
rister-at-Law. (Gazetted October 12th, 1872.) 

ASSOCIATE CORONERS. 

THOMAS SWAN, Esquire, M. B., for the Counly «f 
Waterloo. ^ 

DAVID BURNET, Esquire, M. B., for the United 
Counties of Northumberland and Durham. 

JOHN DOUGALD McLEAY, Esquire, M. D., for the 
County of Middlesex. (Gazetted June Ist, 1872.) 

FRANCIS LAMB HOWLAND, Esquin, M.D., for the 
</'ounty of Oxford. 

NOBLE BENJAMIN HALL DEAN, Esquire, M.D., 
for the United Counties of Northumberland and Durham. 

WILLIAM O'DELL ROBINSON, Esquire, M.D., for 
the County of Waterloo. (Gazetted June 15tU, 1872.) 

GEORGE DAVID LOUGHEED, Esquire, M.D., for 
the County of Lambton. 

MARSHALL MAR§ELLU3 PULASKI DEAN, Esquire, 
M.D., for the County of Peterborough. (Gazetted June 
22nd, 1872.) 

LOTHROP PAXTON SMITH, Esquire, for the United 
Counties of Is orthumberland and Durham. (Gazetted 
June 20th, 1872.) 

ALEXANDER STEPHENS, Esquire. M.D., for the 
District of Parry Sound. (Gazetted July (ith, 1872.) 

PHILIP HOWARD SPOHN, Esquire, M.D., for the 
€ounty of Simcoe. (Gazetted July 13th, 1872.) 

RICHARD KING, Esquire, M.D., for the United Coun- 
ties of Northumberland and Durham. (Gazettod July 
27th, 1872.) 

GEORGE NIEMEIER, Esquire, M.D., for the County 
of Bruce. (Gazetted August 10th, 1872.) 

ROBERT HERBERT HUNT, Esquire. M.D., for the 
County of Grey. (Gazetted August 17th, 1872.) 

CHARLES D. TUFFORD, Esq., M.D., for the County 
of Middlesex. (Gazetted August aist, 1872.) 

JOHN CHURCH CHAMBERLAIN, Esquire, M.D., for 
the County of Lennox and Addington. (Gazetted Sept. 
Hth, 1872.) 

ALGERNON WOOLVERTON, Esquire, M.D., for the 
County of Wentworth. (Gazetted September 21st, 1872.) 

WILLIAM DbWITT CLINTON LAW, Esquire, M.D., 
for the County of Simcoe. (Gazetted Sept. 2l3t, 1872.) 

WILLIAM B. FOWLER, Esquire, M.D., for the County 
of Huron. (Gazetted October 5th, 1872.) 

GEORGE MILLER AYLSWORTH, Esquire, M.D., for 
the County of Huron. 

BALDWIN LORENZO BRADLEY, Esquire, M.D.,for 
the County of Oxford, (Gazetted October 12th, 1872.) 



The Pke.s3 asd thk Bar. — Many years ago 
^e^o!ation.i were passfcd by ihe members of the 
02Lt"wr(i atid wej^lern circuits declaring it to be 
incorup.'itii^le ^hh the states of a bunirter to 
report proceedings for the public press. The 
resolution on the Oxford circuit was aimed at 
Mr. Cool:s Evans, who then represented th« 
Timr.-i, and on the western circuit at Mr. H. T. 
ijola (now a Qtieen'a co«!».-ci), who then reported 
for tlie Morning Chronicle. The dictum i.t* the 
Oxford and western circuits was warmly re- 
sented by the press. By way of retaliation the 
Times adopted a plan that was followed by many 
other joarnals, and which soon led to the res- 
oioding of the obnoxious resolutions. The lead- 
ing journal stated that it was of no importance 
to the general public, however important it 
might be to the legal gentlemen themseWes, to 
know what particular counsel appeared in any 
oaae. Aocordingly instruotions were given to 



the Times representatives on the Oxford and 
western circuits to suppress the names of all the 
barristers who appeared in cases reported in 
that paper. Hence for some time in the reports 
of these circuits, the pubVis read that *Hhe 
Counsel for the plaintiff," '* the counsel for the 
defendant/' ** the counsel for the prosecution," 
and " the counsel for the prisoner," said or did 
so and so. This was a serious matter for the 
bar, and no doubt materially hastened the with- 
drawal of the objectionable stigma sought to be 
cast npon the press. — Oentlemen's Magazine'. 



Nisi Psius. — The origin of the term nisi prim 
was rather curious, and illustrates the startling 
fictions that our fathers delighted to honor. 
Formerly, in order to send a cause to trial 
at the assizes, two writs were directed to the 
sheriff. By the first writ, called a ** venire," 
the bheriff was comraauded to cnu5)e a jury to 
come to \Ve.-«tmin8ter The second wiit, called 
a *' disnirgas," supposed the jurors to have 
disobeyed the first writ, and comra.n.nded the 
sheriff to dlsiitraiu their goods, bo as to compel 
Hhem to come to Westminster on a cert.ain day, 
unless before that day a judge of assize should 
come to the place where the cau.se was intended 
to be tried, as in practice he always did. The 
words of this writ nisi prius gave the name to 
the ordinary sittings for trying causes. The 
fiction maintained by these writs was not only 
useless, but pernicious, for an irregulaiity in 
returniug them might deprive a plaintiff of the 
benefit of his verdict. All that w:i8 really neces- 
sary was, that the sheriff should fake care to 
have in attendance at the assizes a number of 
jurymen sufficient for the trial of the causes 
likely to be entered. — Albany Law Journal. 



TiiR Decisions of Justices.— The unpaid 
magistracy is the most abused institution of the 
country. Very likely some of their deciiiions are 
wrong; but it is ridiculous to form an opinion 
from the new.spftper reports, because important 
incidents of the case are omitted. Wiiters who 
propose to abolish the "great unpaid" do not 
take the trouble to consider the subject. The 
substitution of paid magistrates would be costly 
if it were possible, but. however willing the 
public might be to pay the cost, it would be im- 
possible to find the lequisite number of men. 
Besides, the magistrates are fully qualified to 
di.^charge their duties, and, with Home excep- 
tion.s they do so satisfactorily. The abolition 
of the unpaid magistracy would be a disastrous 
social revolution. A wrlt-jr in the Times com- 
plains that the decisions of justices cannot be 
reversed unless the justices themselves reserve 
any question for the (3ourt of Criminal A[ psul. 
What would be the result of giving an unlimited 
ri}iht of nppeal ? W^e approhen-J th»it two Court-^ 
of .\ppeal would be fully and consiantly occupied 
I in dispo^iiif; of such appe.ils Perhaps in the 
instance cited by "Stuff-gown," the justices 
were wrong, but as a rule, when any point is 
raised, the bench is ready to grant an appeal. 
Besides, the justices do not sit with closed doors, 
and their critics in the press arc extreme to note 
the slightest error. We see no danger to the 
public, and a great convenience, in reserving to 
the justices the right to refuse an appeal from 
their deoisions. — Law Journal, 



December, 1872.] LOCAL COURTS* & MUNICIPAL GAZETTE. [Vol. VIIL— 177 



DIARY FOR DECEMBER. 



1. BUN . . Itt Sunday in Advent. 

1 MoQ .. Paper Day, Q.B. New Trial Bay, C.P. 

t. Tuea. . . Paper Day, C.P. New Trial Daj, Q.B. Con- 

tolidsted Statates came into foroe 1850. 
4. Wed. . . New Trial Day, C. P. Open Day, Q.B. 

6. tbnn . Open Day. Be-hearing Term in Chancery 

commences. 
«. Pri... . New Trial Day, Q.B. Open Day, C.P. 

7. Bai.... Michaelmaa Term ends. Open Day. Last day 

for Attorneys to take out Certiflcates. 

8. BUN., fnd Sunday in Advtnt. 

10. Tnea . . General Sessions and County Courts sittingi 
in each County. 

14. Sat.... Collectors rolls to be returned unless time 
egitended. 

16. SUN . . Srd Sunday in AdvMt, 

n. Bal... 8t. Thomaa. 

XL BUN.. Uth Sunday in AdMiU. 

It. Hon .. Nomination of Mayors in Towns, Aldermen, 
Beeves, Councillors and Police Trustees. 

as. Wed. . . Chrittmoi Day. Christmas Tacation in Chan- 
cery begins. 

M. Tnei.. St. SUphm. Upper Canada constituted a 
■ Province, 1791. 

S7. Fri . . . . 51 John the Evangditt. 

A. Bat. . . . Innoeentt. 

14. BUN., tit Sunday afitr ChriitnuM, 
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TO OUR READERS. 

The Local Courts* and Municipal OazetU 
became a distinct publication from the Upper 
Canada Law Journal in the year 1865. The 
reasons for that change were fully given in the 
first page of the January number of that year. 
It was there stated that, at first, a large measure 
of support came from County and Division 
Court officers, but that at that time (1865) this 
had somewhat altered, and professional men 
and County and Division Court officers stood 
nearly on a par as to numbers on the subscrip- 
tion list This change has continued, so that 
now the support of the latter class has become 
80 small as not to warrant the extra expense 
attendant upon a separate publication, whilst 
the number of our subscribers amongst the 
profession has increased in a most satisfoctory 
and encouraging manner. The reason for all 
this is easily accounted for. In the first 
place, the business of the Local Courts has 
greatly fallen ofi^, so that many who could well 
afford the luxury of a legal paper have been 
reluctantly compelled (we quote the words of 
many who have so expressed themselves) to 
withdraw their subscriptions; in the second 
place, officers now-a-days are pretty well versed 
in their duties, and do not require the same 
advice and information which it has been our 
province and our pleasure to give them. We 
think that for this result we may, without 
egotism, take some credit to ourselves. We 
think we have been enabled in many ways to 
induce a greater uniformity of practice, and to 
inculcate more sound views of the duties of 
local officers than obtained before we entered 
the field. 

* We do not, however, wish our readers to 
understand that we do not intend in future to 
do all in our power to supplement and con- 
tinue what we have so far accomplished for 
the benefit of those who were at the first our 
principal supporters ; but a due regard for our 
own interests compels us .again to make a 
change, by discontinuing the publication of 
the Local Courts^ QautU after the end of 
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this year. We shall, however, reserve full 
8pflu*e (and our borders will be enlarged for 
that purpose) for the discussion of all mat- 
rste aflfecting the Local Courts and County 
and Municipal officers, and we trust to re- 
ceive the same support from our friends 
•* of that ilk " as formerly. We must, more- 
over, owing to the increased price of printing 
and all other expenses, increase our annual 
subscription to the Law Journal^ which we 
shall send to the present subscribers of the 
Local Courts* Gazette unless they express a 
desire to discontinue their subscription. 

We thank our many kind friends among the 
County and Division Court officers for their 
support, and for many expressions of satisfac- 
tion and good-will. We trust they will be able 
to continue their support and encouragement 
when the Local Courts* Gazette shall have 
again merged in the Canada Law Journal, 



The complications of modern society are 
now occasioning no small trouble in legal 
circles, in view of the possible and actual 
Btatui of the softer sex. Take the case of a 
woman fully divorced. What is her proper 
"addition" inlaw? Is it "spinster"? Take 
the still more puzzling case of a woman not 
fully divorced, who has only a decree nisi for 
the dissolution of her marriage. Uow is she 
to be styled? In the Nisi Prius case of 
Fletcher v. Krell, the point was raised as to 
the effect of the word " spinster," if used as 
descriptive of a woman in a contract The 
defendant maintained that it was in effect a 
warranty of her condition, and that conse- 
quently the plaintiff, who had entered his 
employment as governess under the title of 
"spinster," when in fact she was a woman 
divorced from her husband, had committed a 
breach of warranty, and was not entitled to 
recover for her services. 

So in Munt v. Glynes, 20 W. R. 828, the 
Master of the Rolls refers to the anomalous 
position in which a lady is placed by a decree 
for ' judicial separation : " She is at once' 
divorced and not divorced ; no longer a wife, 
and yet not an unmarried woman." The 
Solicitor's Journal dives into the old cases on 
the subject, and inclines to the conclusion 
" that a divorcee (this is nearly as bold a coin- 
age as the famous Belleville term, " seductee**) 
might be properly styled * single woman,' 
which in strict technicality is applicable to 
an unmarried woman who is not a virgin." 



Among oChcr notable things is pointed oat 
that a woman* s degree would not be suffi- 
ciently stated by styling her " wife of A. B.," 
unless her husband* s mystery or estate were 
alleged (Be Gardner, 1 C. B. N. S. 215), but 
that the curious description, " spinster, other- 
wise wife of A. B.," has been held sufficient : 
Anon. 8 New Prac. C. 19 ; Dyer, 88, a. 



The English Law Journal is in favour of the 
extension of the equitable doctrine of " undue 
influence" to cases of testamentary disposi- 
tion of property, in the same way and lo the 
same extent as it obtains in gifts inter vivos. 
It lays down — and we think with great good 
sense — that when the relation between the 
testator and the legatee is that of doctor and 
patient, or priest and penitent, then if the 
bequest is disputed, the burden of proof 
should be cast upon the recipient of the gift 
As the law now stands, the onus is the other 
way — upon the person who calls the will in 
question. But, as the Law Journal puts it, 
there is no hardship in calling upon the legatee 
to explain the precise character of the influence 
which he brought to bear upon the testator. 
Then, when he had cleared himself of any 
imputation of undue influence, the burden of 
proof would be shifted to the person attacking 
the will. 

THE NEW VICE-CHANCELLOR. 

Whilst discussing recently the probable 
successor of Mr. Mowat, we expressed a hope 
that the appointment might be made without 
delay, and that political considerations might 
not influence the selection. The seat has been 
filled with promptitude, and by the choice of a 
gentleman opposed in politics to the Dominion 
Government 

Whilst admitting that the appointment of 
Mr. S. H. Blake was to us, as we believe to a 
large number in the profession, somewhat a 
matter of surprise, we are bound to say that 
the feeling did not arise in the least from any 
doubt as to his capacity for the office. It was 
rather that it was thought that some older 
.member or the Bar, having at least equal 
claims, would have been appointed; and, on 
the other hand, that Mr. Blake would scarcely 
resign his lucrative practice at his time, of life^ 
for the hard work and bad pay of a Yice* 
Chancellorship. 

But though young in years, Mr. Blake has 
had, during all the time he has^>een in prac- 
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tice, the management of a very large busi- 
ness ; and upon ^ him has devolved, to a great 
extent, the immense counsel business of his 
talented brother, yrhich the latter handed over 
to him when he withdrew for a time from 
the active pursuit of the profession of which 
he is so great an ornament. It is a sign of 
no inconsiderable ability that he has been 
able, in a great measure, even for a time, to 
take his brother's place; therefore, judging 
of the future from the past, though success 
at the Bar does not necessarily imply a fitness 
for a judicial position, we can give the appoint- 
ing power credit for having made a good selec- 
tion from the Equity Bar. 

Mr. Blake was called to the Bar in Hilary 
Term, 1860. On the 16th March last, he was 
given a silk gown by the Lieutenant-Gov- 
ernor of Ontario, at the same time as Dr. 
McMichael, Wm. Proudfoot, C. S. Patterson, 
E. B. Wood, John T. Anderson and Thos./Moss 
received the like distinction. The legality 
of this action on the part of the Local Gov- 
ernment was called in question at the time, 
and we are free to confess that the arguments 
against it seemed to us unanswerable. 

In his private capacity Mr. Blake bears an 
irreproachable character, and his liberality in 
religious and charitable undertakings is well 
known. 

On Wednesday, the 11th inst., the new 
Vice-chancellor was installed and took his 
seat on the Bench, after receiving the. con- 
gratulations of the Chancellor and the senior 
Vice-Chancellor, 



JUDGES RETURNING TO THE BAR. 

In view of the resignation of the late Vice- 
Ohancellor Mowat, and his acceptance of the 
office of Attorney-General for the Province of 
Ontario, which involves his return to the Bar, 
a good deal of attention has been directed to 
what the lay press has called " this unprece- 
dented act" We give below, as promised in 
our last number, the examples which we have 
recollected or discovered, of Judges of the 
Superior Courts returning to practice. 

By the aid of Mr. Foss's valuable volumes, 
one is able to make out b tolerably correct list 
of all such cha:;ges as have taken place at the 
English Bar. Instances of the kind 'were 
common during the troublous times of Charles 
L, the Commonwealth, Charles II., James II., 
and William III. Since then no example has 
occurred in English History, though there is 



a very noticeable one in Scotland, to which 
we shall advert. 

The earliest example is that of Sir Robert 
Heath, who was made Chief Justice of the 
Common Pleas by Charles I. in 1681. Three 
years afterwards he was discharged from his 
office, apparently without reason, and next 
term he took his place at the Bar as junior 
Serjeant: Cro, Car. 876. He continued in 
practice till the same monarch restored him to 
the Bench in 1641. His memory is to be 
freed from the charges of "bribery and cor- 
ruption,*' which at one time were made against 
him. One of his own rules of conduct ia 
memorable: "to do justice for justice' sake, 
to do justum juste ; for it is very hard for an 
ill man to be a good judge." 

Pridcaux and Browne, who were Lords 
Commissioners of the Great Seal, appointed 
by the Commons in 1648, were removed in 
1646, and the custody of the Seal trknsferred 
to the Speakers of the Houses. Both of them 
thereupon resumed practice at the Bar. Next 
in chronological order is the great name of 
Sir Matthew Hale. He was upon the Bench 
in 1658, but at the death of Cromwell refused 
a new commission from his son Richard. 
Thereafter the better opinion appears to be 
that he practised till the Restoration, when 
he was made Chief Baron of the Exchequer. 

We may next group a list of comparatively 
or positively insignificant Judges, who, having 
been appointed to oiSice by the Parliament or 
by Cromwell, forfeited their judicial position 
on the accessidn of Charles IL to the throne. 
These Judges were Fountaine (Commissioner 
of the Great Seal), Glynne, Newdigate, Parker, 
Widdrington, Archer and Wyndham. These, 
at the Restoration, all returned to the Bar. Of 
these Archer was replaced on the Bench in 
1668, and Wyndham in 1670. 

Next comes the memorable name of Pem- 
berton. He was first appointed Judge of the 
King's Bench by Charles IL in 1679, but was 
dismissed from office in less than a year, 
owing, it is said, to the intrigues of Scroggs, 
C. J. He at once returned to practice, and in 
about a year he was selected to supersede 
Scroggs in the Chief Justiceship. He was 
afterwards, at his own request, transferred to 
the head of the Common Pleas; but Ia 1683 
the King, apparently for political rei^sons, 
dismissed him from this Court. Upon this 
he returned to the Bar a second time, where 
he continued in practice for fourteen years, till 
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his death. The judgment of posterity upon 
this Tcrsatile judge javy be expressed in the 
language of Macaulay (which Mr. Foss cites 
approvingly): that his memory is to be re- 
garded with that respect which always ae 
companies moderation and independence. 

In the time of James II. we hare first 
Robert Atkyns. He was appointed Judge in 
1672; but in 1680, being out of favour with 
^he Government, he was either dismissed or 
he resigned. Afterwards he practised -in the 
Courts till he was made Chief Baron bjr 
William III. in 1689. In 1687, Wythens, who 
had been appointed Judge of the King's 
Bench by Charles IL, and continued in otSice 
by James II., was discharged because he had 
gone against the Eing*s wishes. The very 
next day, it is told, he came to Westminster 
Hall and practised as a serjeant with immense 
popularity. About the same time (or rather 
in 1686) the Judge, Sir Ores well Levinz, 
So well known from his Reports, suddenly 
received a supersedeoi from James IL ; 
•* whereto," in his own language, "he humbly 
submitted." He at once went back to the 
fiiiir, and continued in large and remunerative 
practice till his death in 1696. 

We may now again form another group of 
Judges who forfeited their position at the 
Revolution. These were Lutwyche, Rother- 
ham, Ingleby, and Jenner. Lutwyche not 
only returned to the Bar, but commenced 
a series of Reports, which have preserved 
his name from oblivion. The others also 
returned to the Bar, but none were ever 
replaced upon the Bench. 

The last names of English Judges we have 
to mention are those of Anthony Keck and 
George Hutchins. They were both Commis- 
sioners of the Great Seal under William III. 
The former was discharged in 1690, and the 
laiter in 1693, and both recommenced prac- 
tice thereafter. 

The one instance in Scotch history which 
we have been able to verify of a Judge return- 
ing to practice, is in the case of the Hon. 
JameS Erskine of Grange, brother of the 
Earl of Mar. He was in the high position 
of Lord Justice Clerk in Scotland prior to 
1734. Walpole, in that year, introduced the 
statute (7 Geo. II. c. 19) which incapacitated 
Judges from being members of Parliament, 
with the view, it was said, of fixing Lord 
Grange to his judicial duties. When that 
became law, the exasperated Judge resigned 



his dignities and entered Parliament in order 
to oppose Walpole^s Government Obtaining 
smaU success in this direction, he returned to 
practice at the Bar, and without obtaining 
further preferment died in London in yl^^ 
in ithe 75th year of his age. 

It will be seen that all these were cases of 
constrained or enforced abandonment of ofl^oe, 
during the period when the duration of the 
Judge*s office was durante hene plaeitq^ and 
was terminated by the demise of the Crown,— 
with the exception of the last, in whidti we 
have a voluntary resignation on the part of 
the Lord Justice Clerk, at a time when the 
Judges held office quamdiu as dene gesserink 

We know of no other examples in ahy of 
the Courts of Great Britain or her dependen- 
cies, and we do not propose to cite aaj 
instances from the Courts of the adjoiniDg 
Republic. • 



SELECTIONS. 



THE PRESS AND THE BENCH. 

At no period have the relations between that 
old and venerated institution thti judiciary, and 
thatyoungand vigorous institution, journalism 
attained such an importance, or excited bo 
much anxiety as at the present. Modem civi- 
lization possesses no greater intelligent force 
than that which resides in the press ; nor can 
modern civilization be preserved and perpetu- 
ated without the regulating, pacifying, conser- 
• vative influence of the bench. Two such influ- 
ences existing in society and in government, 
and capable of great mutuality and assistance, 
or of great antagrnism and. detriment, ought 
so be regulated as to produce the greatest oo^ 
operation and reciprocity and the least oppo- 
sition and injury. To regulate and define the 
precise attitude which the press should sustain 
to the bench in a republic like ours islio easy 
task. Regulation and definition, in a scientific 
sense, are almost impracticable in a free govern- 
ment On the one hand, we have the liberty 
of the press sanctioned and authorized in every 
constitution in the republic; on the other hand 
we have the sanctity of courts and the untram- 
meled admimistration of justice, provided for 
by the same fundamental law. &o long as 
journalism assists and encourages the admin- 
istration of justice and no conflict araes 
between the press and the bench, there is no 
cause for anxiety or dissatisfaction. But when 
journalism assumes to criticise judicial pro- 
ceedings, define judicial powers, influence 
judicial action, the very grave question comes 
into prominence as to the extejit to which 
journalistic criticism upon judicial proceed- 
ings may be allowed. The liberty of the 
press and the utterance of individual or edito- 
rial sentiments, are as inviolable as the sanctity 
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of cbdrts and the judicial action of judges. In 
America no institution so thoroughly reflects 
the sentiment of. the masses, represents the 
J|bpular mind, embodies the idea of freedom, 
lis the press. The American free press is pre: 
eminently a republican institution; and like 
•1} great social and political forces, of rapid 
gk*owth and powerful development, like all 
g;reat institutions which are the outcome of the 
age, and which represent the idea and senti- 
ment of the period, the press is naturally 
intolerant, and defiant of restraint and opposi- 
tion, and relies upon its humanitarian and 
populalar foundations for its strength and sup- 
port It has' boundless faith, in its resources, 
permanence, power and triumph. It represents 
the spirit of popular ascendency, of change, 
of impulse, and of every thing which is den- 
ominated reform. Somewhat opposed to this 
element in society and the State is the bench 
which represents the systematic thought, logic, 
learning, stability andvenerability of a nation: 
just as the legislature represents the tempor- 
ary needs, the pressing desires, the crrrective 
and reformative intuitions of the people ; and 
just as the executive represents the efficient 
force and the discretion of the State. Hitherto 
few cases of journalistic antagonism to the 
judicary have developed themselves here. The 
press has largely contented itself with its pe- 
ealiar province of furnishing news and collat- 
ing and arranging valuable information. The 
party press has, of course, been occupied in 
the propagation of th^ particular views and 
interests of its leaders. And the editorial 
columns of the independent press have been 
devoted to the fair criticism of political and 
governmental matters, and the fostering of a 
scientific, artistic and philanthropic spirit 
among the people. But there is an occasional 
civil or criminal matter, properly belonging to 
the courts, but, at the same time, by its public 
and popular bearings, belonging also to journ- 
alistic criticism, from which the emergency of 
the antagonism of the press and the bench ^ 
arises. The decision of the cOurt being con- 
trary to the public wishes or expectations, the 
popular clamor is voiced in the public press, 
and inuendos, charges, and villifications are 
heaped upon the head of the judiciary, the 
members of which are, probably, more entitled 
toTeneration than any other class. The judi- 
cial power of the State can only be adminis- 
tered through individuals; justice can only be 
administered through judges, and when courts 
are assailed by the press, and their action dic- 
tated or practically impeded by the press, the 
remarkable condition occurs wherein -the 
people assail the law and its administrators 
—justice and the judges. The semi-political 
trials, and the noted criminal trials of the 
past decade, are instances of this anomalous 
condition of public criticism. Courts of im- 
peachment are told what they are expected to 
do; criminal coutts are informed that they 
must convict and hang ; civil courts are told 
that if a certain remarkable cause is decided in 
a certain manner justice is a mockery and 
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money makes law. It is evident that whei^ 
such things occur it is time that thd judiciary 
was protected and jourualism restrained, an4 
that the relations between the bench and tho 
press were better Refined. While it is well 
known among the profession that an ordinary 
newspaper editorial upon a legal question, oi^ 
upon a judicial proceeding, is about as reliable 
and sensible as the criticism of a country singj 
ing-master upon jthe vocalization of a Wacht4 
or a Lucca, or the remarks of an organ-grinder 
on the performances of a Rubinstein or a Liszt, 
or the rough opinion of a sign-painter on the 
works of a Raphael, yet there i» a legitimate 
department of journalistic criticism in refer- 
ence to the judiciary. If a judge is known to 
have received a bribe, positively, no journal 
would be molested for publishing the fact, with 
its opinion of the effect it ought to have on hi^ 
continuance in office. That is a public an4 
political matter, about which the professio^ 
and the laity will agree. If a judge is known 
to be incompetent, positively, no journal 
should be prohibited from publishing that fact, 
and commenting on the circumstance that 
such a man is in a judicial position. If a case 
has been decided according to the principles 
which are deemed to be wrong and unfounded 
in law, no journal would be hindered from 
fairly going over the reasoning of the court, 
pointing out its defects, and showing how it 
would have been better decided. But the 
great complaint which the legal profession 
and all thoughtful citizens make against the 
press is that, in its swelling pride and boasted 
majesty, it affects to dictate judicial conclur 
sions and influence judicial decisions. And not 
only this, the press by its ignorance of such 
matters (which are exceedingly technical), and 
by its lack of discrimination, attacks the bench 
as being responsible for orders and judg- 
ments which they are bound by law to mak«L 
which are directed by the very codes and 
regulations which the people and the press 
have helped to make for the guidance of their 
judges. If in a specific case of great publio 
interest, the common law fails to do what the 
popular idea of justice demands, or if the sta^ 
tutes are defective, either as to substantive 
law or modes of procedure, so that the popu- 
lar demand cannot be gnitified, the great^ 
pompous press comes forth and lays the 
whole blame at the door of the judge or the 
court who decides the case. No professional 
mind can observe the senseless ranting of news- 
papers about judicial proceedings without vex- 
ation and even indjgnation. Such a press,^ 
always fickle, would make justice as fickle as 
itself, and the law as changing as the kaleid- 
oscope of popular passion. And when to the^ 
simple expression of opinion is added arrogance, 
and menace, in regard to the results of judi- 
cial decisions, then no court can fail to exert 
its latent power and vindicate that majesty 
and sanctity to which all else, even the press, 
Vi surbordinate. Whatever may be the place, 
of the press in the social and political economy 
of our time and country, like all other institu- 
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tions it has its sphere, and when it intrudes I 
upon the department of legislation, or of the 
executive, or of the judiciary, it must become 
amenable to punishment in such a manner as 
the department assailed has the power to use 
in vindicating itself. The mode which the 
judiciary always adopts in such cases is by 
proceedings against the guilty parties as for 
contempt of court, and this is the only pro- 
tection which the courts have from journalistic 
insolence and abuse, the only protection save 
the cultivation of a better, grander and higher 
spirit in the press and its leaders. — Albany 
Law Journal. 



" SOME GREAT ENGLISH LAWYERS." 

The American publication, the Galaxy, in 
,its December number, contains some gossip 
by Justin McCarthy, on ** Some Great English 
Lawyers." Sir Alexander Cockburn is the 
chief figure in the group. " In personal ap- 
pearance and in oratorical manner" his Lord- 
ship is considered to resemble Mr. Wendell 
Phillips. "Exceeding facility, grace, and 
strength ; the light play and the rapid pene- 
tration of a rapier — these are the qualities 
with which one is chiefly impressed, who 
listens to the eloquence of Cockburn." Finally 
*'Sir Alexander Cockburn*s is indeed a nature 
profoundly sympathetic. In his sense law 
is made for man and not man for law; the 
principles of freedom and of humanity are 
to be the rulers and not the toys of gov- 
ernments and of nations. He will always 
stand high above the level of the mere 
lawyer. The very impulsiveness which some- 
times seems unwise to drier minds is one of 
bis titles to public admiration. It does not 
affect his judgment of a legal question ; it only 
affects his tone and manner of expression. 
Moreau said he succeeded as a soldier only 
because he was before all things a citizen. I 
think Cockburn will be eminent as a judge, 
because he is before all things a citizen, and, 
let me add, a lover of liberty." The next 
portrait is that of Lord Selborne— " probably 
on the whole the greatest English lawyer now 
living. No one ever heard a wqrd said against 
Sir Roundell Palmer." We fear, however, 
that Lord Selborne will hardly feel compli- 
mented by the American description of his 
oratory. **A stranger in the gallery," says 
this writer, ** hearing him speak' on some 
ordinary question, might very easily imagine, 
at first, that he was pronouncing a funeral 
oration over some dear departed being, and 
that his voice was choking with sobs. I sat 
one evening of last session in the gallery of 
the House of Commons while Sir Roundell 
Palmer was speaking, and I was so much 
impressed with this peculiarity, that I per- 
formed for my own amusement a curious little 
experiment. I drew back so far that only the 
tones and not the words of the speaker could 
reach me, and the effect was precisely as if I 
had been listening to somebody sobbing out a 
sad lament. Add to this that Sir Roundell 



Palmer looks particularly grave and even 
doleful, and dresses with the austere neatness 
of an undertaker, and it will be understood 
how the eye bears out the ear in keeping up 
the- curious illusion." And finally, "His is 
indeed one of those finer temperaments in 
which intellectual power supplies the place of 
physical or animal courage, and forces weak- 
ness itself into enterprise." There will be 
difference of opinion as to the accuracy of this 
description.— iiawj Times. 



NOMINAL DAMAGES IN ACTIONS FOR 

LIBEL. 

The action brought by Mr. Hepworth Dixon 
against the proprietor of the Pall Mall Gazette 
is of somewhat more than merely literary in- 
terest. Several of our contemporaries have 
found it difficult to understand what is meant 
by a jury when they give nominal damages in 
an action for defamation, and it is not easy, 
at first sight, to understand a verdict for the 
plaintiff for a farthing damages in such a case. 
But the principles of law applicable to the 
subject are about as sensible as any which we 
possess. 

The most obvious case calling for nominal 
damages only is where there is no actual injury 
resulting from the libel. In such a case it has 
been held that the jury may take into their 
consideration the question of costs — about the 
only instance in which costs are allowed to in- 
fluence the minds of the jury. Again, where 
the defendant publishes a statement honafide, 
and without malice, the jury has been held 
justified in giving nominal damages only. Then 
we come to what we conceive to have been the 
case under notice — namely, a true but malici- 
ous statement calculated to injury the plaintiff. 
It is sufficiently plain, we think, that the jury 
considered the plea of justification proved, but 
felt that there was some animus disclosed by 
the way in which the alleged libel was framed, 
which disentitled the defendant to a verdict 
which would carry costs. But any verdict for 
the defendant would carry costs, whilst a ver- 
dict for the farthing for the plaintiff did not, 
and the verdict therefore was about as sensible 
and equitable as any verdict ever delivered by 
a jury. It in effect says that the libel was 
true, but that the defendant ought not to have 
expressed himself in the way he did — a way 
which showed that the criticism was rather 
savage than honest and hona fide, which the 
law requires newspaper criticism to be. 

So much for the case generally. There remain 
one or two points upon which some observa- 
tions may be made. \ye have stated above 
that the hona fides of a writer may be a ground 
for inducing a jury to give nominal damages. 
By a singular perversion this doctrine was 
called in aid of Mr. Dixon, who claimed protec- 
tion from the law on the ground that passages 
in his works, which had given rise to the libel, 
were written and published with a pure and 
lofty motive. What would Mr. Dixon say to 
a thief who sought to arrest judgment on the 
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plea that he stole out of pure motives of phi- 
lanthropy towards some third person ? The 
^ase, therefore, of Dixon v. Smith may go in 
Aid of Beg, v. Hichlin as establishing the most 
wholesome doctrine that no motives, however 
pure, can excuse the publication of literature 
which in its nature is impure. It is well that 
it should be remembered what w^s the test of 
obscenity laid down by Lord Chief Justice 
Oockburn in the case of Reg, v. Hichlin, ** I 
^ think," says his Lordship, ," the test of ob- 
scenity is this — whether the tendency of the 
the matter charged as obscenity is to deprave 
and corrupt those whose minds are open to 
such immoral influences, and into whose hands 
A publication of this sort may fall.. 

One more observation as to the defence in 
Dixon v. Smith, Why, the plaintiflPs counsel 
asked, was not the writer of the alleged libel 
put into the box to rebut the presumption of 
malice ? There is a rule of law, which was laid 
down in an action against the publisher of a 
magazine, that no evidence can be given of the 
malice of a writer, who .is not the defendant, 
and for whose motives the editor cannot be 
liable, though he is responsible by law for his 
acts (JRohertson v. Wylde, 2 M. & Rob. 101). 
And this of course cuts the other way, and the 
evidence of the writer to prove that he enter- 
tained no malice towards the plaintiff could 
hardly be admissible in an action against the 
proprietor of the paper in which the alleged 
Ubel appeared. 

Lastly, it will have been observed that, 
notwithstanding objection, Mr. Justice Brett 
allowed newspaper criticisms on Mr. Dixon's 
book to be read. This was perfectly correct. 
Mayne, in his work on Damages, observes that 
^* it has been long established that other words 
or writings, not the subject of the present 
action, might be given in evidence to explain 
either the meaning or motive of the defama- 
tory matter on which the action was founded." 
This refers to other utterances or publications 
by the defendant ; but where a plaintiff^ who 
is an author, raises the question of motive and 
intention on his part, it is. difficult to see that 
there could be any objection to evidence being 
adduced to show or to disprove his bona fides^ 
and the effect of his writings being challenged, 
to produce independent opinion to show what 
effect has actually been produced in the minds 
of others. 

Whilst, however, we think that the verdict 
was right, and the law laid down perfectly 
sound, the result is that a rebuke has been 
administered to excessive freedom in criticism, 
which, though true, may be unnecessarily 
severe. — La/u> Times, 



MAGISTBATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Municipal Election. 

Married women cannot vote at municipal 
elections under 32 <fe 33 Vict. eh. 65, § 9, which 
provides, that i^ the Municipal Corporation 
Act the phrases indicating the male sex shall 
embrace persons of the female sex, for all pur- 
poses of voting provided for in that Act ; and 
the Married Woman's Property Act, 33 and 
84 Vict. ch. 93, confers no political rights, by 
implication or otherwise. — The Queen v. Har- 
raldyJj. R.7 Q. B. 361 

SIMPLE CONTBACTS & AFFAIRS 
OF EVEBY DAY LIFE. 



NOTES OF NEW DECISIONS AND LEADING- 
CASES. 

Adhinistkation. 

1. Administration will not be granted to a 
person having no interest in the estate, even 
though all the next of kin desire his appoint- 
ment. Under 20 & 21 Vict. ch. 77, § 73, ad- 
ministration must be offered to each of the 
next of kin qualified successively, and after- 
wards to other persons interested. — Teagtte 
et al V. Wharton, L. R. 2 P. <fe D. 360, 

Bailor and Bailee. 

Plaintiff, a cab-driver, got a horse and a cab 
from a cab-master, the master to pay for the ■ 
horse's feed, and the driver, to pocket all he 
earned beyond eighteen shillings. The horse 
was unfit for the work, and threw the driver 
out and injured him. Held (Willes, J., dis- 
senting), that the parties were in the relation 
of bailor and bailee, and the master was re- 
sponsible.— J^ow^r V. Lock, L. R._7 C. P. 272. 

CONTEAOT. 

1, Plaintiff entered the employ of defendants 
under a written agreement, dated April 18, 
1871, stipulating that he should receive "a 
salary of £,1 per week, and house to live in 
from the l»th of AprU, 1871." Held, a hiring 
from week to week, and that evidence of a 
verbal understanding, that the engagement 
was for a year, was inadmissible. — Evans v. 
Boe et al, L. R. 7 C. P. 138. 

2. The eubstance of a guarantee to plaintiff 
signed by defendants was as follows : " In con- 
sideration of your withdrawing the petition 
you have presented ... we agree to pay 
you all cost* you have incurred. . . . We 
further agree to guarantee to you the payment 
within 18 months . . . of . . . yoiqr 
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debt of £722." FUintiff asked for lesTo to 

withdraw the petition in question, which the 
court did not expressly grant* but ordered 
plaintiff to pay the costs of the petition. 
Within 18 months plaintiff presented another 
similar petition. EM, that the consideration 
was good, tliat it applied to both parts of the 
guarantee, and that there had been perform- 
Mce of the condition by plaintiff, — Harru ▼• 
VmuMu, L. R. 7 Ex. 2S6. 

3. Defendant wrote to plaintiff as follows : 
" Ship me 500 tons sugar, say 26«. 9<2. for Nos. 
10 and 12, to ooYsr cost, freight, and insur- 
ance ; 60 tons more or less of no moment, if it 
enables you to get a suitable veBsel ; provide 
insurance ; draw on me for costs, as is custom- 
ary. I should prefer option of sending vessel 
to London, Liverpool, or Clyde; but if not 
compassable you may ship to either London or 
Liverpool." In a telegram sent afterwards, 
" the ship " was ordered to call at a good port 
for orders. Plaintiff, in his reply, spoke of the 
order as for " a cargo about 600 tons," and of 
'*your remarks riegarding the destination of 
the vessel" Plaintiff procured 393 tons, and 
shipped it, intending to procurie and ship the 
balance as soon as he was able to do so. Beld 
(Btlss, J., dissenting), that defendant was 
bound to accept the cargo. Whether the 
relation of plaiotiff and defendant was that of 
principal and agent, or of vendor and pur- 
chaser, gtusre, — Ireland v. Livinffstan, L. R. 6 
H. L. 396. 

CoVXtTANT. 

A legal and reasonable covenant in a sepa- 
ration deed will be enforced, although some 
parts of the deed are invalid. A husband can- 
not keep and use copies of his wife's private 
papers, Which he has covenanted in a separa- 
tion deed to give up. — HamiUon v. Sector, L. 
R. 18 Eq. 511. 

CuBTODT or Child. 

The appellant was widow of a British sub- 
ject in India, professing the Christian religion, 
and of their marriage the child in question 
was bom. After the death of the husband) 
appellant lived with a man professing the 
Christian religion, and having a Christian 
wife. Subsequently appellant and the man 

. with whom she lived professed the Mahomedan 
faith, and a Mahomedan marriage was alleged 
to have been performed. The child remained 
with her mother until ordered by the judge at 
Meerut to be given into the custody of a Chris~ 
tian guardian. She was then fourteen years of 
agCi and professed the Mahomedan religion. 
Hdd^ that the order be confirmed, and the 
appeal from it dismissed.— /SiktniMr y. Ordt ei 
a/., L. R. 4 P. C. 60. 



Damagis. 

1. Defendant unlawfully washed his van ift 
the street, and let the water run off into a 
grating twenty-five yards distant. The grat- 
ing, unknown to defendant, was frozen over, 
and the water ran into the street and formed 
ice. Plaintiff's horse fell thereon and broke 
his leg. Damage held too remote to make 
defendant liable.— /^Aarp v. PoweU, L. R. 7 C-« 
P. 268. 

DoNAno Causa Mobtzs. 

Deceased gave a cheque and his bank book to 
his nephew, intending to make the latter a 
present of the amount of the cheque. Next 
day, before the cheque was presented, the unele 
died. Beld, not a valid gift. — /n re BeaWt 
JEetaU, L R. 18 Eq. 489^ 

EvmxHoi. 

1. Where a man is indicted and tried' wit^ 
others, his wife cannot testify for them any 
more than he can himself. — The Queen v. 
Thompeon et d/., L. R. 1 C. C. R. 877. 

2. An arbitrator may be a witness as to the 
proceedings before him up to the time he made 
his award, in a proceeding to enforce the 
same, but cannot be asked how the award was 
arrived at, or what items it included, or what 
meaning or effect he intended to be given to it. 
—7^ Duke of BuMntffh y. The Metropoliian 
Board of Worke, L. R. 6 H. L. 418. 

lilTTiaS-pATBllT. 

1. An American patented his invention in 
America, France, and England in the same 
year. The patent had run out in France, and 
was nearly out in America, ffeld, that it was 
not policy to renew it in !E!ngland. — In re 
Winan*8 Patent, L. R. 4 P. C. 98. 

2. On an application for an extenaon the 
judiciary committee reqnired an intelligible 
statement ef previous profits and losses on the 
patent to be filed, and without such statement 
refused to prolong the patent. Costs were 
awarded the bona fide opponents of the petition 
in the lump.— /n re WiMe Patent, 4 P. C. 89. 

ObSOBNH PUBLIOATIONi 

One George Mackay was tried for selling 
under the direction of a religious, society a 
book called "The Confessional Unmasked," 
consisting of extracts from Roman Catholic 
theologians and divines. The book was con- 
demned as immoral and obscene. The society 
then published a " Trial of George Mackay," 
in which said book somewhat expurgated, but 
still offensive, was set forth as part of the pro- 
ceedings. Eeldy that the publication was not 
privileged from being part of a judicial tnal, 
and that the new issue should be sappresssd. 
Sted y. Brannan, L. R. 7 0. P. 261. 
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OKTABIO BEIPORTS. 



QUEEN'S BENCH. 

iBeported by Chbis, Bobinson, Esq., Barristers-Law.) 

» » • . • . ■ 

la Bl TBI ElVOTIOK VOR THB ToWfV QF BllOOK- 
TILLB AND ToWMSBIP OT ElIZABETHTOWN. 

CoiUroverted EUctUm — Corrupt Practiees '— " JUtgttX and 
Prphibited Ast9 in reformer to EleeHoM*'''^S9Uing and 
giving. Liquor — Carriage of Voter9 — Right to reurve 
questions of law— St Vict., ch. XI, SU Vict, ch. S. 

■ I 

Upon qnestions.-Teserved by the rota Judge under ** The 
Con^overted Elections Act of 1871," it appeared that 
H. and B. voted for Respondent. H. kept a saloon, 
wld<^ was closed on the polling day, but upstairs^ in 
Itls^ private residence, he gave beer and whiskey without 
charge to several of his friends, among whom were 
friends of both candidates. B., who had no license to 
Mil liquor, sold it at a place near one of the polls to all 
|MBnK>n8 indifferently, Thts was not done by H< or B. 
in the interest of either candidate, or to influenoe the 
election, B. acting simply for the purpose of gain-; and 
the candidate did not ^ow of or sanction their proceed- 
ings. 

Seidt (tiiough with some doubt as to B.) that neither H. 
nor B. had committed any corrupt practice within sec. 
47 of 34 Vict4, ch. 3, and therefore had not forfeited their 
rotes ^ for they had not been guilty of bribery or undue 
influence, and their acts, if illegal and prohibited, were 
not done "in reference to " the election, which,, under 
sec. 47 of M Vict, ch. 3, is requisite in order to avoid a 
•>dte. 

The words "illegal and prohibited acts in reference to 
elections/' used in sec 8, mean such acts done in con- 
nection with, or to affect, or in reference to elections ; 
not all acts which are illegal and prohibited under the 
" election law. 

■The ri^t to vote is not to be taken away or the vote for- 
feited by the act of the voter unless under a, nlain and 
express enactment, for it is a matter in whicn others 
beside the voter are interested. 

One M., a carter,, who voted for Respondent, at the 
request of P., the Respondent's agent, carried a .voter 
five or six miles to the polliBg place, saying that he 
would do so without charge. Some days after the 
election, P. gave M. $2, intending it as compensation 
for such carriage, but M. thought it was in paynbent for 
work which he had done for P. as carter. The candidate 
' knew nothing of the matter. 

S«idf that there was properly no papnent by P. to M, for 
any, purpose, the money being given for one purpose 
and received for another ; but that if there had been it 
was made after P.'s agency had ceased, and there was 
no previous hiring or promise to pay, to which it could 

. relate back. 

if such payment had been established as a corrupt prac- 
tice. It would have avoided P.'s vote, but not M.'s ; and 
it would not have defeated the election, for it was not 
foo&d to have been committed with the knowledge or 

., consent of the candidate, but the contrary. 

Qucrre, whether, under 34 Vict., ch. 3, sec. 20, the Judge 
has power, before the close of the case, to reserve ques- 
tions for ihe Court. ^ 

This was a case stated under the Controteifted 
Elections Act of 1871, as follows: — 

OASB. 
IN TBB queen's BBNOH. 

Controverted Eleetiont Act of 1871. 

Election for the town of ^BrockviUe, with the 
Township of Elizabethtown thereto attached, 
holden on the fourteenth and twenty-first dajs 
of March, A.D. 1871. 

Court for the trinl of an Election Petition for 
the tow]\of Brookville, with the Township of 
Elizabethtown thereto attached, between Sam- 
uel f*lint, Petitioner, and William Fitzsimmons, 
Uetpondent. 

. At the above court, holden an the 26th, 27th, 
28th, 29th, and 30th days of June, and on the 
6th and 6th days of Jaly, AD. 1871, before me, 
the Honourable John Hawkins Hagarty, Cl\ief 



Jastiee of the Court of Common Pleas, and. one 
of the judges on the rota for the trial of election 
petitions, the above-named petitioner chairged- 
by his petition that the said respondent was not 
duly elected or returned, and that the said eleo;* 
tion was void, by reason that the said respondeat 
pud his agents, with • view of promoting the 
election of the said respondent, caused certain 
hotels, taverns, and shops, in which spirituous 
or fermented liquor or drinks were, at the time 
of. the eaid election, ordhiarily sold, to be 
opened and kept open on the day of polling 
Totes at said election, in the wards and munioif 
palities in which said polls were held, and caused 
spirituous and fermented liquors and drinks to 
be sold and given . to divers persons within th» 
limits of the said town of Brockville and . the 
township of Elizabethtown during the day of 
polling TOtes at the said election ; and hired 
certain horses and vehicles, and promised to pay 
for certain other horses and vehicles, and did 
pay for the same, to convey voters to, or near, 
or from the polls or polling places, or the neigh-^ 
bourhood thereof, at the said election ; and also 
by reason that divers persons who wero gujlty 
of the above practices voted at the said elecUon 
for the said respondent. And the said petitioner 
by the said petition prayed the said seat, or a 
scrutiny, and that on sach scrutiny the votes 
of the said persons who were guilty of the above 
corrupt practices should be struck off the poll. 

Upon consideration oif the evidence adduced 
on behalf of . the petitioner as to the said 
charges, I find as follows : — 

1. As to George Houston. I find that George 
Houston, one of respondent's voters, was e 
saloon-keeper in Brockville : that on the polling 
day his saloon was closed and locked : that up 
stairs, in a room in his private residence, he had 
beer and whiskey on a table : that many of hie 
friends, perhaps to the namber of twenty te 
thirty, were that day, at different times, up in 
this room, and had liquor: that no pay waa 
taken or expected, nor any charge. made for 
this : he told any of his friends who were in the 
babit of cpming to hie saloon that they could 
have a drink up stairs: that friends of both 
candidates were there on his invitation, and 
some not voters: that he was under the impres- 
sion that so giving this liquor was not violating 
the law : that this was not done to influence any 
vote or voter by means of liquor : that it waib 
not done in the interest of either candidate, nor 
to produce any effect in the election or its result : 
and that the respondent did not know of or sane*' 
tion these proceedings. 

2. As to Samuel Burns. I find that Samuel 
Burns had no Hcenae to sell liquors: that he 
voted for respondent : that he sold liquor to, all 
persons that asked and paid for it on the polling 
day, at a place near on4 of the polls in the 
township: that he sold to persons, voters and 
others, without reference to their side or poli- 
tics : that this was not done in the interest of 
either candidate, or to affect the election or its 
result, but simply for the sake of gain ; and that 
the respondent did not know of or sanction these 
proceedings. 

8. As to the charge of conveying voters te 
poll. I find that William McKay, a carter in 
Brockville, and a voter for respondent, did, at 
the request of Thomas Price, an agent of re^ 
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tpondent, carry an old man named Paul, a Toter 
for respondent, a distance of five or six miles to 
the polling place: that McKay wa's aware on 
the polliog day that it was illegal to carry voters 
for hire, and had expressed his williogness to 
carry Tolnntarily and free of charge, being 
anxious to help the respondent: that when Paul 
was spoken of, Price asked McKay conld he, 
McKay, not carry him to the poll, and McKay 
said he would do so without charge, and that no, 
liiriog or payment was then contemplated be- 
tween them : that some days after the election 
Price gave McKay $2, consideriog that McKay 
was a poor man, and that he ought to give him 
something, and paid him the money intending it 
as a compensation for so carrying the voter : 
that McKay did not receive it as such, but 
received it thinking it was in paymentfor some 
irork he bad done for Price as a carter in his 
ordinary business, and that there was an account 
between them for work in or about the amount 
of that sum : that when the $2 were paid, 
nothing was said about carrying the voter : that 
the respondent knew nothing of this matter, and 
never authorized or sanctioned it. 

The opinion of the Court of Queen's Bench is 
requested : 

Ist. What is the legal effect of the payment 
by Price, an agent for respondent, to McKay, as 
found by me: whether it was a ''corrupt prac- 
tice," and, if so, did it avoid the vote of Price or 
McKay, or of both, as voters for respondent, or 
does it avoid the respondent's election ? 

2nd. Whether the giving or selling of liquors, 
as found by me, in such cases as Houston or 
'Burns, avoided the votes of the said persons, or 
either of them ? 

(Signed) John H. Haoabtt, C. J., C.P. 

^ In this Term, Bethune appeared for the pe- 
titioner. The question as to the votes of Hous- 
ton and Burns, arises under the Ontario Act 32 
Vict, ch. 21, sec. 66, which requires all hotels, 
taverns, and shops in which liquors are ordin- 
arily sold, to be closed during the polling day, 
and forbids any liquor to be sold or given to any 
person within the municipality during such 
period, under a penalty of $100. The amending 
Act, 34 Vict., ch. 8, had two objects— to change 
the mode of trial, and more effectually to pre- 
sent corrupt practices at elections. In it, by 
eec. 3, a definition of corrupt practices is for the 
first time given, and it could hardly have been 
more comprehensive. It includes all "illegal 
«nd prohibited acts in reference to elections, or 
any of such offences, as defined b|f Act of the 
Legislature." The acts of both of them were 
clearly prohibited, and contrary to the statute, 
and were therefore corrupt practices : 1 O'Mal- 
ley and Hardcaaile, 134. Their votes are both 
bad, therefore, under sec. 47 of 84 Vict. , which 
declares that any corrupt practice committed by 
an elector voting at an election shall avoid his 
▼ote. There is no clause expressly against 
^•treatirg," as in the English Act, where it is 
provided for specially. Sees. 61 and 66 of our 
Act, 82 Vict., ch. 21, provide against it in effect, 
and are very stringent, making no exceptions 
even for medical purposes, though perhaps that 
might be implied. No question as to intention 
ean arise under sec. 66, as under sees. 61, 68, 
67; nor as to agency, as under seo. 71. 



As to Price's conduct, the 84 Vict., ch. 3, sec. 
47 avoids his vote. His act was one of agency 
on behalf of the respondent. The intent of the 
agent is of no consequence ; and the principal is 
affected by his act, although the agent was not 
employed for the purpose in which he violated 
the Act: 1 O'MaUey and Hardcattle, 107, 184, 
201. His act was an offence against sec. 71. 
The payment he made after the election was 
intended as compensation for carrying the voter, 
and although the agency had terminated, yet 
such payment, being connected with the prece- 
dent act of the agent, related back to the time 
when the service was performed, by analogy to 
the doctrine of ratification : 1 O'Malley and 
ffardeaatUf 261. 

The statute, under the Interpretation Act, 31 
Vict., ch. 1, sec. 7, sub-sec. 39, should be liber- 
ally construed, so as best to ensure the attun- 
ment of its object. Votes are given on certain 
conditions, which must be observed. [Wilsoh, 
J — -Is that so 7 Is it not rather a right, of which 
the se provisions are merely safeguards ?] If a 
pr ohibited act be done by a candidate, it avoids 
the election ; if it be done by a voter, it avoids 
h is vote ; if done by another, it subjects the per- 
son to a penalty. 

J. H. Cameron, Q.C., contra. It is not pre- 
tended the election can be avoided excepting by 
reason of the payment by Price. As to the 
matters relating to Houston and Burns: the 
acts prohibited by sec. 66, before referred to, 
are not necessarily connected with elections at 
all. Hotels, &c., are required to be closed dur- 
ing the* polling day, and no liquor is to be sold 
or given that day under a penalty. The election 
may be over early in the day ; but at whatever 
hour the poll is closed, the hotels, &c., must be 
kept closed the whole of that day, from the 
earliest hour in the morning till midnight. The 
illegal or prohibited act, to be a " corrupt prac- 
tice," and to avoid a vote, must be an illegal or 
prohibited act "in reference to elections," which 
these acts were not. The heading of ** Preven- 
tion of Corrupt Practices at £4lections," before 
sec. 67, cannot be held to govern all the sections 
down to 74 ; for sec. 72 defines what shall be 
deemed to be "undue influence." There is no 
neeessity to hold any act to be a eorr,upt practice 
unless it be expressly declared to be so, because 
all prohibited acts have some penalty or other 
attached to them. Houston and Burns may be 
■abject to a penalty under sec. 66 ; but their 
votes are good, and cannot be disallowed. 

As to Price's case. Agency, if established at 
the time he employed the team, mast be shown 
to have continued up to the time when he paid the 
money. There was no proof of hiring under 32 
Vict, ch. 21, sec. 71 ; and the act of payment 
was a voluntary act of Price after the election 
was over, made not on account of the service 
rendered, but from charity, and not for the can- 
didate, but for himself, and in his business. 
There was no agencj existing then. A payment 
must be the act and intent of both ; such intent 
was absent from the minds of both, bat if 
absent from the mind of one, that is E>ufficient to 
make it no payment. Price's act, if within sec. 
71, merely destroys his vote, and subjects him 
to a penalty ; it does not defeat the election. 
Nothing will avoid the election unless under the 
46th sec. of 34 Vict>f oh. 8, a corrupt praQtioe bo 
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reported by the judge to have been committed 
by or with the knowledge and consent of the 
candidate. An election committee has mnch 
greater power in this respect under ch. 21, sec. 
69. The argument may be thus shortly re- 
stated : — I. Price was not an agent at the time 
of the payment. 2. If he were, the payment 
was not with the knowledge and consent of the 
candidate. The election, therefore, cannot be 
aToided. 3. Price did not hire any team ; his 
vote, therefore, cannot be struck off. Houston's 
and Burns's votes are good ; at most their acts 
were prohibited, and they may be -&ubject to a 
penalty. Where the Legislature have declared 
that a vote shall be lost for a particular cause, 
it does not intend th t it shall be forfeited for 
any other cause. 

Bethune^ in reply. Selling or giving liquor 
does avoid the votes. As to what is undue in- 
fluence^ see Buguenin v. Baseley, 14 Ves., 272, 
and in 2 While and Tudor, L. C. 604, 3rd ed. It 
differs in its nature from an illegal or prohibited 
act. If the 47th section is not more extensive 
than the law was before, it is of no v^lue. 

Entertainment, it is not said shall, avoid the 
election ; but it does so because it is a pro- 
hibited act. The 43rd section of the Imperial 
Act, is the one which has not been adopted in 
our Act. As to Price's act, it avoids the whole 
election ; but at any rate his vote is avoided by 
the 7l8t section. Most of the payments in such 
cases are made after the election. He referred 
to the cases already decided under this Act. 
The Glengarry Case, before Hagarty, C. J. ; 
North York Case, before Gait, J. ; Simcoe Caee^ 
before Strong, V.C, and the South Grey Case, 
before Mowat, V. C. ; 8 C. L. J. N.S.; and see 
Fast Toronto case, 8 C. L. J. N.S. 116. 

Wilson, J. — The particular cases referred to 
ns by the learned Chief Justice of the Common 
Pleas, are — Istly, that of Qeorge Houston. He 
Toted for respondent: was a saloon keeper in 
Brockville. On the polling day his saloon was 
closed and locked. Upstairs, in a room in his 
private residence, he had beer and whiskey on a 
table. He gave it to those who came without 
pay or expectation of it. It was not done in the 
interest of either candidate, nor to influence any 
Tote or voter, nor to produce any effect on the 
election ; nor did the respondent know of or 
sanction it. 

2ndly. That of Samuel Burns. He had no 
license to sell liquors. He voted for respondent. 
He sold liquor on the polling day, near a poll in 
one of the townships, and charged for it. He 
sold it to persons without reference to their side 
or politics. In other respects, his case is similar 
to that of Houston. 

These two cases may, therefore, be considered 
together. 

The part of the 32 Vict, ch. 21, sec. 66, which 
applies to these cases, is the latter part of it : 
** And no spirituous or fermented liquors or 
drinks shall be sold or given to any person 
within the limits of such municipality during 
the said period," (i.e. during the day appointed 
for polling) ** under a penalty of $100 in every 
such case." 

And it was argued that because they had 
infringed the provisions of this section, the one 
by giving and the other by selling liquor, they 
had not only incurred a penalty, but had forfeited 



their Totes : that such giving and selling were 
prohibited acts, and were within the provisionB 
as to corrupt practices. 

The deprivation of the right to vote, or the 
forfeiture of a vote already given, is not to be 
imposed as a penalty upon any one, unless 
under the express enactment of the legislature. 
There are other persons interested in and affected 
by that vote beside the voter. The candidate 
for whom he has voted is interested in it, and so 
are the whole body of electors who have voted 
for the same candidate. One vote has and may 
again influence or change the result of an elec- 
tion, and that is not to be brought about by 
merely inferential or argumentative legislation, 
or as to what the Legislature must have intended. 
There must be a plain enactment declaring that 
the vote shall be rejected if tendered, or shall 
be struck off if given, to justify the disallowance 
of it, and, as a consequence, to double the 
penalty on the voter, and so seriously to affect 
the rights, privileges and interests of others 
dependent on the vote. 

What then has the statute said on this point ? 

32 Vict., ch. 21, sec. 70, declares that on its 
being proved before any election committee that 
any elector voting was bribed, his vote shall be 
null and void. 

What bribery is under that Act, is explained 
by sections 67 and 68 ; the acts stated are not 
acts of bribery; the first of these sections has 
the caption of "Prevention of Corrupt Practices 
at Elections." 

The 34 Vict, ch. 3, sec. 3, declares that 
** * corrupt practices ' or * corrupt practice,' 
shall mean bribery and undue influence, and 
illegal and prohibited acts in reference to elec- 
tions, or any of such offences, as defined by Act 
of the Legislature." 

The 47th section enacts that, *<If on the trial 
of any election petition, it is proved that any 
corrupt practice has been committed by any 
elector voting at the election, his vote shall be 
null and void." It is under this section that the 
votes of Houston and Burns are said to be void. 
It is said they have each been guilty of a cor~ 
nipt practice, not by reason of having committed 
bribery, but by reason of their haviug exercised 
undue influence, or from their having done 
illegal and prohibited acts, in consequence ff 
the one having given liquor, and the other hav- 
ing sold it on the polling day. 

It is quite plain that undue influence and 
illegal and prohibited acts in reference to elec- 
tions must be corrupt practices when the Legis- 
lature has declared they shall be so. 

\ Firstly. Were the giving and selling of liquor 
acts of undue influence f The meaning of that 
term is explained and defined by the 32 Vict., 
ch. 21, sec. 72, and it is quite manifest that the 
acts charged against Houston and Burns are not 
within that category. 

Secondly. Were the giving and selling of 
liquor, as before stated, " illegal and prohibited 
acts in reference to elections?" 

It is necessary to settle what the meaning is 
of ** illegal and prohibited acts in relation to 
elections." Does the expression mean generally 
all illegal and prohibited acts under the election 
law ; or does it mean illegal and prohibited acts 
when and because they are done in connection 
with, or to affect, or in reference to, elections ? 



if^L 
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■ In the one ease, giving and selling liquor, 
boweyer disconnected with the eleetionHhey may 
be, will, if done within the manieipality dnrinc 
the election, be illegal and prohibited acts, and 
as a consequence will be corrupt practices. 

In the other case, such acts will not constitute 
oorrnpt practices, unless they are shown to have 
been done tp iofluence or to affect the election, 
or in some way to have been done in connection 
with it. 

The section inwtiioh the illegal and prohibited 
acts in relation to. elections are named, containe 
the election law offences of bribery and undue 
influence, both of which acts have and must 
necessarily have a direct and inseparable rela-r 
tion to the actual electoral contest, and to the 
proceediogs anterior to it. Bribery and undue 
influence in general are not prohibited, but 
bribery and undue influence in relation to elec- 
tions only. Why then should any greater effect 
be given to the other words of the section, **and 
all illegal and prohibited acts," and more espe- 
cially as the words ** in reference to elections," 
have been superadded ? 

It will be found also that the offences of 
entertaining electors, furnishing colors or badges, 
and carrying or wearing them, relate in like 
manner to the elections. 

The election law morality is very different 
ft*om what morality is under the general law. 
The election law does not prohibit stealing, but 
itdoes prohil;)it the wearing of a party badge 
^ithin tbo electoral division on the day of eleo-: 
tibn or polling, or within eight days before such 
day, or during the continuance of the election. 
The thief may have on his person at the time he 
votes the watch of the returning officer, or of 
the candidate whom . he supports, but he is an 
innocent man by the election law, and a good 
voter ; while the elector who has worn a party 
bti^dge but for five minutes anywhere in the elec- 
toral division, miles away from the* polling 
place, within eight days before the election, is a 
oriminal by the election law, and an illegal 
voter, although in fact a very honest respectable 
man. The vote of the one, though not his per-r 
eon, will stand the strictest scrutiny. The vote 
of the other must fail. The thief has been 
guilty of no corrupt practice, but the wearer of 
the badge has. This cannot then be a law to be 
enforced, unlese the enactment be a plain and 
positive one. 

I do not think we should call every illegal and 
prohibited act by this special statute, which is 
intended to operate for a limited time, on a 
l^eculiar occasion, and for a particular purpose, 
a corrupt practice, against the provisions of that 
law, unless the act be shown to have been done 
in some way or other with a view to the election, 
or to bear upon it, or as connected with it, or in 
relation to it, or as calculated or intended so Xo 
operate. If any other construction be given to 
the Etatote, it will be attended with very oppres- 
sive and needless consequences of punishment 
tixd. forfeiture. 

A general state of drinking and drunkenness 
at the time of the election among the electors 
and inhabitants of the locality, resulting from 
the dispensation of liquor, might well be deemed 
to be a dispensation of such liquor in relation to 
the election, although it were made without any 
special reference to the election. The state of 



mind, the influence and general condition ef 
things it would induce, would tend naturally to 
disorder the proceedings, and to cause an untruf 
and improper expression to be giv^n of the 
sober popular will. That was the case in 
0*MaUey and Hardcaetle^ 85. 

But the giving or selling of liquor in conse- 
quence of a horse trade, or in payment of an old 
bet, or from mere friendship, or to test the 
quality of it as a medicine, or to be shipped 
abroad, or for any other purpose not " in refer; 
ence to the election/' would not, in my opinionj 
be an illegal or prohibited act, so as to be t 
corrupt practice within the meaning of t&e 
statute. Nor do I think the giving or selling of 
liquor, though on the polling day, but after the 
poll was closed, and miles away from where the 
poll was held, would necessarily be an illegal 
and prohibited act in reference to the election, 
so as to amount to a corrupt practice : Coventry 
suction Petition, 20 L. T. N. S. 406. 

The 6]st section of the 32 Vict., ch. 21, per- 
mits the candidate and others acting for him, 
even with intent to promote his election, to fur- 
nish entertainment to the electors, so long as it 
is done at the nsaal place of residence of the 
candidate, or of those who furnish it for him. 
Such entertainment, it would be difficult to say, 
should not include even a single glass of wine. 

The statutes contain many illegal and prohibi- 
tory acts besides the giving and i<elling of liquor 
on the day of the poll, and to hold them to hi^ 
corrupt practices, although not done iii reference 
to the election, would be hurtful to all parties, 
and utterly unreasonable. 

By S2 Viot., ch. 21, sec. 57, sub-sec. 3i ^QJ 
person disturbing the peace and good order may 
be imprisoned by the returning officer, or his 
deputy, for a time not later than the final dosr 
ing of the poll. Is the vote of that person. te 
be rejected, or afterwards struck off, althoogb 
his act had no reference to the election, but was 
occasioned by some great wrong done or provo- 
cation given to him ? < 

By sec. 60 every person convicted of a battery 
committed during any part of the election or 
polling day, within two miles of the place qt 
election or poll, is to forfeit $50. Is that person 
also to forfeit his vote, although the battery had 
nothing whatever to do with the election, or 
h'appened after the election was over? 

It appears to me these cases plainly answer 
themselves, and enable the matter with respeet 
to the giving and selling of liquor to be as 
easily answered. 

The penalties are already quite severe enongh, 
without increasing them against the voter, and 
extending them to the candidate, and to the 
other electors of the constituency, who suffer as 
well as the voter by the disallowance of his vote, 
unless we are obliged by the most explicit enact- 
ment of the law to do so. 

In my opinion, on the case stated with respect 
to these persons, we are not required, and would 
not be justified, in avoiding their votes. 

The facts show that the giving and selling of 
the liquor were not acts done in reference to the 
election. 

On this point, I may however say that I am 
more satisfied with my conclusion as to the act 
of Houston, as to the giving of the liquor, than 
I am with respect to Burns, who sold the liquor 
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in • place and under oironmstances giving rise 
to Bome degree of suspioion. - 

The other part of the ease relates to the act 
of Price: 

His oondnot is complained of on the gr<mnd of 
its liaving been an illegal and prohibited act in 
reference to the election, contrary to the 82 
Tiet., ch. 21, sec. 7). That section declares, so 
far as ie applicable here, * * that the hiring or 
promSsiog to pay; or paying for, any horsei" 
^0., ** by any candidate, or by any personi on 
his behalf," to convey voters' at any election, 
shall be an illegal act, and the person offending 
shall incur a penalty of $100 ; and any elector 
vho shall hire any horse, &c , for any candidate 
or for any agent of a candidate, for the. purpose 
of Cdnveying electors, &c.i ** shall ipto facto be 
£sqikalified from voting at such election, and 
for every such offence shall incur a penalty of 
tlOO." 

The section, it will be observed, is in two 
parts. The first pirt affects the candidate and 
his agent, by subjecting them to a penalty. The 
second part affects the electors, and besides sub- 
jeoting them to a p<:nalty it disqualifies them 
from votilig. 

Price was an agent of the candidate, and so, 
as to the penalty, is within the operation of the 
first branch; but he was also an elector, and so 
he is within the operation of the second branch, 
as to the loss Of his right to vote. 

The case finds there was no hiring of McKay 
to carry Paul, the voter. McKay carried Paul 
at Price's request, but he carried him **volun- 
tiirily and free of charge *' Some days after the 
election, Price, as compensation to McKay, gave 
him $2 for carrying the voter. McKay did not 
receive it as compensation, but in payment of 
work he had done for Price in his ordinary busi- 
ness as a carter 

I do not see how McKay can be within the 
operation of the section at all. The hiring, or 
promising to pay, or paying for any horse, &c., 
applies to the candidate, and to any person on 
his behalf. That will extend to Price if he 
hired, or promised to pay, or paid McKay for 
any horse, &c. ; but it cannot extend to McKay, 
as he was at most the person hired, promised to 
be paid, or paid. Nor does the second branch 
apply to bfrn, for that extends to the electors 
v^o hire others, and not to those yrho are hired. 

The case has to be considered, then, with 
regard to Price alone. 

At the time he voted — ^for I assume he did 
vote, as I gather so from the first question put 
in the case, and from the argument of counsel, 
though the case itself does not say he did, — he 
was under no disqualification; for he had not 
hired; promised to pay, or paid McKay, and 
there was no agreement or understanding to do 
so, but the contrary ; the service was to be, as 
in fact it was at the time performed by McKay, 
free of charge. 

In my opinion, the agency of Price termin- 
ated with the election, — the occasipn and the 
purpose for which he was employed. His sub- 
sequent payment was an unauthorized act as to 
his principal. It can relate back to nothing, for 
there was no hiring or promise to which it could 
attach. But as a fact it was not a payment; 
that must be the act and by the assent of both 



parties. When Pride gave the money for one 
purpose, and McKay received it on Another 
account, and in respect of a different transaction, 
that was not a payment for the purpose that 
Price inteiided it for, more than it was a pay- 
ment on the account for which McKay received 
it.' It 'was properly not a payment to or for 
either one purpose or the other : T%otn€u v. 
Cross, 7 Ex. 728. 

In no view of the case, as the learned Chief 
Justice has found that the respondent knew 
nothing of the matter between Price and Mo-~ 
Kay, and never authorized or sanctioned it, 
could it be possible to avoid the election, even if 
Price's act had been determined to be a t orrupt 
practice. For under the 46th section of the 84 
Vict, ch. 8, the learned Chief Justice, to affect 
the return, would have to find that ** the cor- 
rupt practice ha(jl been committed by or with 
the knowledge and consent of the candidato," 
whereas he has distinctly negatived that fact. 

I am not qaito satisfied, as I stated during the 
argument, however convenient the practice may 
be, and however desirable it is that the law 
should be so, that the rota Judge has power, 
until he is in a position to grant his certificate, 
under the 34 Vict., ch.' 8, sec. 20— that is, until 
the close of the ease— to reserve a question tor 
the Court: 

Such question is to be reserved ** in like man- 
ner as questions are usually reserved by a Judge 
on a trial at Nisi Prius,*' and no Judge at Nisi 
Prius can stop a case in the middle, and adjourn 
it until he has some intermediate difficulty 
cleared out of his way by a reference to the 
Court. If there be any doubt in this eespeet^ 
the Act should be amended. 

Assuming that the case is regularly before us, 
I shall answer the questions submitted as fol- 
lowh : — 

1. That there was no payment made by Price 
to McKay. If it were a payment, it was made 
by Price at a time when he was not an agent 
for the respondent, and with respect to a matter 
to which it could have no proper relation, for 
there was no antecedent hiring or promise to 
pay. The matter was, therefore, not a corrupt 
practice. 

If it had been a corrupt practice, it would 
have avoided Price's vote, but not McKay's veto, 
for he was the person hired, if there had been a 
hiring, and such a person is not deprived of his 
vote. 

This act, if it had been established to have 
been a corrupt practice, would not have defeated 
the election, because it has not been found to 
have been ** committed by or with the know- 
ledge and consent of the candidate;" on the 
contrary, the very opposite fact has been found 
for the candidate. 

2. That the giving' of liquor, as found by the 
case, by Houston, does not avoid his vote. I 
have more doubt as to the selling of liquor by 
Burns, but I am not so free from doubt as to 
find against him, on the case submitted. 

I am of opinion, therefore, that neither of 
their votes has been avoided. 

MoRBisoN, J., concurred. 

Dbapsb, C. J. of Appeal, was not present 
during the argument, and took no part in the 
judgment. 
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Iv Bi Election ro& thi Elcotobal Ditxsiov 

or THB COVMTT OF MONCK. 

5f Vict., eh. tl, S8. 67— LUt of Voitn not ddivtred in 
tiiM— Wrcng list VMd— Amendment of petition. 

[32 U. C. Q. B., 147.] 

The 32 Ylct, ch. 21, sec. 7, and sub-sec. 1, 
enacts that the clerk of each municipality shall, 
in each year, make from the assessment rolls a 
list of the persons entitled to Tote therein, and 
deliver it to the Clerk of the Peace on or before 
the 16th August. By sub-sec. 8, this period 
shall be directory only to the clerk, ** and the 
said lists shall be valid and effectual for the pur- 
poses of this Act, even though not so completed 
and delivered by the said period of time ;" and 
by sub-sec. 10, no person shall be admitted to 
vote unless his name appears on the last list of 
voters, delivered to the Clerk of the Peace " at 
leaxt one month be/ore the date of the writ to hold 
tuch election." 

The writ to hold the election was tested on the 
26th February, 1871. The list of voters for one 
of the townships in the Electoral Division was 
made up from the assessment roll of 1870, and 
sworn to on the 13th August; but it was not 
delivered to the Clerk of the Peace until the 17th 
March, 1871. The list for 1869 had been de- 
livered on the 19th August of that year. 

Per Richards, C. J., and Morrison, J.y the list 
of 1869 was the one which should have been 
used. 

Per Wilson^ J., that of 1870 was properly 
used ; for that the month should be construed to 
mean a month from the 1 6th August, when the 
roll showtd have been, or any earlier day when it 
may in fact have been, delivered ; that the roll, 
though delivered too late, would not otherwise 
be " valid and effectual for the purposes of this 
Act;" and the neglect of the clerk should not 
be allowed to disfranchise voters. 

There were 41 voters on the list of 1869 who 
were not on that of 1870, but it was not shown 
that the vote of any one entitled to vote by either 
list had been rejected ; nor was it shown or sug- 
gested that the use of one roll instead of the other 
could have in any way affected the result of the 
election. Held, that the election was not avoided. 

Held, also, that the Judge had power to amend 
the petition by allowing the insertion of an objec- 
tion to the roil used. 



ENGLISH BEFOBTS. 



CHANCERY. 



Brat v. Bbiqos. 
Vendor and ptireluuer— Specific performance— Misiake. 

Plaintiff offered for sale a plot of land Aronting the street, 
176 feet deep, possessing a frontage of ali^ut 40 feet, 
which he described as well adapted for bank or insur- 
ance buildings, a public institution, carriage factory, or 
any building requiring space, or two good houses or 
shops. The defendant contracted to purchase it as a 
site for a carriage factory, but subsequently discovered 
that he would not be able to build within 62 feet 3 inches 
of the street, by reason of the restiiction placed on 
building beyond the general line of buildings in the 
street by the Metropolis Local Management Act (25 A 
36 Vict chap. 102). sec. 75. 

Held, that the defendant was at liberty to resist a suit for 
speciflc performance on the ground that he had pur- 
chased under a misapprehension. 

[80 W. B. 862-Mjiy S, 1873.] 



In December, 1870, the plaintiff was seized in 
fee simple of the messuage and premises, No. 
157, Queen*8 road, Bajswater, consisting of a 
plot of ground 176 feet deep, and possessing % 
frontage of nearly 40 feet to Queen's road, i^tb 
a house standing thereon, the front of which 
was distant 62 feet 8 inches from the street. 
Between this house and the street there was a 
forecourt. In the same month, the plaintiff cir- 
culated a handbill, offering the property for s&le 
by private contract. The handbill contained the 
following paragraph : — 

" In this wealthy and vastly increasing busi- 
ness locality, the site is well adapted for bank 
or insurance buildings, a public institution, car- 
riage factory, or any building requiring space, 
or two good houses or shops, which would be 
fairly worth £160 per annum." 

The defendant, who was in want of a freehold 
site for the erection of a carriage factory, saw a 
copy of this handbill, and had an interview with 
tUe plaintiff, who represented that the purchaser 
would be at liberty to build on the forecourt 
within five feet of the road, and the defendant 
ultimately agreed in writing to buy the property 
for £2,700. On the 26th of February, 1871, the 
defendant, accompanied by his surveyor, had 
another interview with the plaintiff. At this 
interview the plaintiff produced a plan, which 
showed that the general line of buildings, re- 
ferred to by the Metropolis Local Management 
Act, 1862, 25 & 26 Vict. chap. 102 sec. 75, ran 
along the front of the existing house.' and that 
in consequence no building above twelve feet in 
height, or thereabouts, could be erected on the 
space between the house and the street, unless 
with the consent of the Metropolitan Board of 
Works. Upon this the defendant repudiated the 
contract, and the bill was filed for specific per- 
formance- 

The Metropolis Local Management Act, 1862, 
25 & 26 Vict. chap. 102 sec. 75, provides that 
no building shall, without the consent in writing 
of the Metropolitan Board of Works, be erected 
beyond the general line of buildings in the street 
in which the sams is pituate. 

ifischer, Q C , and W. Barber^ for the plaintiff. 
The situation and nature of the property fixed 
the defendant with notice of the resM*iction on 
building beyond the general line of buildings in 
the street: Davies v. Sear, 17 W. R. 890. L. R. 
7 £q 427. There was no misrepresentation on 
the part of the plaintiff, such as to avoid the 
contrsct: Scott v. Hanson, 1 Sim. 13; Dj/er y, 
Hargrove, 10 Ves. 505; Swaisland i. Dearsley, 
9 W. R. 526/ 29 Beav. 430 ; Adams v. Wears, 1 
Bro C. C. 567; Webb v. Direct Portsmouth 
Railway Company, 9 Ha. 129; Stuart v. London 
and North Western Railway Company, 16 Beav. 
618. [On the subject of the general line of 
buildings, they referred to Brulton v. Parish of 
St. George, Hanover Square, L R. 18 Eq. 839.] 

Soutkgate, Q C, and C Hall, for the defendant, 
relied on the general law of the court with respect 
to mistake as a defence to a suit for specific per- 
formance, and cited Wood v. Scarth, 8 W. R. 850, 
2 E. and J. 83 ; Wycombe Railway Company v. 
Donnington HospitcU, 14 W. B 359, L. R. 1 Ch. 
268; MaUns ▼. Freeman, 2 Keen 25; Bay v. 
WelU, 80 Beav. 220; Webster v. Qecil, lb. 62, 10 
W. B. Ch. Dig. 70. 

Fischer, Q.C., replied. 
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May 2. — Lord Romillt, M. R., said that he 
never saw a clearer case of mistake. How coald 
the Coart compel the defendaDt specifically to 
perform a contract whichNhe admittedly entered 
into with the object of being able to build over 
the whole area of the plot of ground up tfo any 
height that he pleased, on the ground that he 
ought to have known better, and that if he had 
looked into the Metropolis Local Management 
Act he would have found chit the restriction? 
It did not appear that he bought the property 
on the chance of obtaiaing the consent of the 
Metropolitan Board to his building over the 
whole area of the property. That distinguished 
the case from Adatiu v. Weare (sup.). In that 
case a man bought a plot of ground ia the hope 
that the corpoimtion, who had authority in the 
matter, would allow him to build a mill on it ; 
and when the Gorporatiou refused to allow him 
to build a mill on it, the Court held that he was, 
nevertheless, bound to perform his contract. 
Bat in that case the vendor said, **If you 
choose to enter into the contract, it must be 
absolote, and not conditional, on the Corpora- 
tion allowing you to build ;" and after that he 
was not at liberty to set up the defence that the 
contract waf) conditional. If that had been the 
ease now before the Gourf, if the defendant had 
said, **I will take it if the Board will aliow me 
to bniid over the whole site," and the plaintiff 
had said, ** No ; you must take it uncondition- 
ally, or not at all," in that case the defendant 
would have do defence. As it was, his Lordship 
thought that the defendant entered into the con- 
tract in the belief that he would be able to build 
over the whole site, and that this was clearly 
proved. He could not under such circumstances 
make a decree for specific performance The 
bill must be dismissed, but without costs, for the 
defendant ought to have ascertained whether the 
property was really available for the purpose for 
which he wanted it before contracting to buy it. 



COMMON PLEAS. 



Grihwood and anothbr v. Moss. 

Landlord and tenant— Ejectment— For/eitun—Distress— 
• Waiver. 

Bttbseqaently to Midsummer-day a lessor brought eject- 
ment for breaches of covenant committed prior to that 
day, and he afterwards distrained for rent due up to the 
same day. 

Held, that the ejectment operated as an election to deter- 
mine the tenancy, and that the distress, whether lawfid 
or not, did not vary that election. 

Per Wiiles, J. —That the distress was an act of trespass. 

Jimee v. Carter, 15 M. & W. 718, followed. 

[20 W. R. VT2—Jxaie 18, 1872.] 

This was an action in ejectment tried at Chelms- 
ford before Hannen, J. It appears that the 
plaintiffs were lessors of a farm demised to de- 
fendant, and that breaches of covenant involving 
ferfeitare bad been comtpitted by the latter 
before the 24th of June. The date of the writ 
was the 2l8t July. In September the plaintiffs 
distrained upon the goods of the defendant. 

No particulars were given in the action of 
ejectment till October. 

The verdict was entered for the plaintiffs, leave 
being reserved to enter it for defendant. 

A rule having been obtained, 



JDenman, Q.G., (Dixon with him,) showed 
cause. On citing Jones v. Carter, 15 M. & W. 
718, he was stopped by the Court. 

Oarlh, Q,G., and Shaw, in support of the 
rule. — There was no breach of covenant subse- 
quent tp the 24th of June, and by the distress in 
September for rent due up to the 24 th of June 
plaintiff affirmed the tenancy up to that date. 
If defendant had brought replevin he would have 
failed :|i)oe v. Williams, 7 C. & P. 332. The 
plaintiff gave no particulars till October, there- 
fore his act was not unequivocal. [Willss, J. 
— £ither the distress was lawful under Statute 
of Anne, or the tenant has his remedy by action 
of trespass, and if the landlord pleaded the ten- 
ancy the plaintiff could reply the ejectment.] 
They also cited Doc v. Meux, 4 B. <fe C. 606, l 
Sm. L. C 30, Dumpor^s ease; Croft v. Lumley, 
27 L. J. Q. B. 321 ; Dendy v- NichoU, a W. ft. 
602, 27 L. J. C. P. 220. 

Denman was heard in reply. — There is no case 
of receipt' of rent or distress after ejectment 
being considered a waiver of forfeiture : Bridget 
V. Smythy 5 Bing. 410. 

WiLLBS, J. — Upon the ground urged so strongly 
by Mr. Denman, I am of opinion that this rule 
ought to be discharged. It appears that on 2lBt 
July, the plaintiff brought ejectment, which is, 
primd facie, an action not upon title, but in 
affirmance of one of the state of things in which, 
according to the agreement, the landlord is 
entitled to re-enter. The action of ejectment 
differs from other actions in that it gives no 
reasons why the plaintiff claims and discloses 
no title. The law waives any particulars of 
demand unless they are called for by the tenant, 
who may have them if he calls for them, even 
before appearance. Until then, the action is at 
large, and is referred to the first breach upon 
which the landlord is entitled to enter, and of 
which there h&B been no waiver before oction 
(see Jones v. Carter). I agree that the principle 
is that action by ejectment was substituted for 
ancient entry ; but it is not an equivocal act if 
you consider it as an act asserting the existence 
of every cause which justifies the landlord in 
entering: Orenville v. College of Physicians, 12 
Mod 386. It is quite clear that if instead of 
bringing his action the landlord had entered, 
such entry would have been justified by each act 
of forfeiture up to the time of trial. If so. the 
subsequent distress "would be idle, and could not 
defeat a prior entry, but would be a simple act 
of tre.«pnss, unless it were justified by the 
Statute of Anne, as to which it is unnecessary 
to enquire; but even if it is valid under the 
Statute it is not so by reason of any term which, 
is asserted to continue, for that is put an end to. 
The matter then comes to this — that you have 
an action which is equivalent to entry on 2 1st 
Joiy — is that made wrongful by reason of a sub- 
sequent distress, which, if valid, is so by reason 
of the term being put an end to, and for which, 
if it is not valid the tenant has his remedy in 
trespass I think in accordance with Lord Holt's 
opinion that the entry had relation to the first 
breach, in respect of which the landlord was- 
entitled to enter. I also think, in accordance 
with the judgment in Jones v. Carter, that eject- 
ment is equivalent to such entry, and that any 
subsequent act of the landlord is either void, or 
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if Tftlid cannot operate aa a waiver of the for- 
feitare. The rale mast therefore be disoharged. 

fiTLis, J. — I am of the same opinion. 

KiATiNO, J. — I also concur in the opinion ex- 
pressed by my brother Willes. It seems to me 
that the action brought in July was an unequiv- 
ocial election to treat the tenant as trespasser, 
«nd that a subsequent distress in October could 
not re-aflSrm the tenancy. 



CORBESPONDIQNCS. 

Railway Boniu, 

To THB EdITOK of THE LoCAL CODRTS' GaZETTK. 

Dear Sib, — A County Council, after twice 
reading a by-law giving aid to a railroad com- 
pany in P. £., submits it to a popular rote of 
the County. The bill is sustained by 70 of a 
majority. 

Question : Is the Council obliged to read 
the bill a third time, find finally pass it, or 
may they reject it? 

Please answer in your next number. 

Yours, &a, Warden. 

[We cannot, consistently with our rule, give 
an opinion on the question put by our corres- 
pondent It is a matter which should be 
referred to the legal adviser of the Council. — 
Eds. L. J.] 



EXTRACTS FROM THE BLUE LAWS OF 
CONNECTICUT. 

No Quaker, or dissenter from the establised 
worship of this domioion, shall be allowed to 
give a vote for the electing of magistrates or any 
other officer. 

No food or lodgings shall be offered to Quaker, 
Adamite or heretic. 

If any person turns Quaker, he shall be ban- 
ished, and not suffered to return but on pain of 
death. 

No priest shall abide in the dominion; he shall 
be banished, and suffer death on his return. 

Priests may be seized by any one without a 
warrant. 

No one to cross a river but an authorized ferry- 
man. 

No one shall run on the Sabbath day, or walk 
in his garden or elsewhere, except reverently to 
and from meeting. 

No one shall travel, cook victuals, make beds, 
aweep house, cut hair, or shave on the Sabbath 
day. 

No woman shall kiss her children on Sabbath 
or fasting days. 

The Sabbath shall begin at sunset on Saturday. 

To pick an ear of corn growing in a neighbour's 
garden shall be deemed theft. 

A person accused of trespass in the night shAll 
be judged guilty, unless he clears himself by his 
oath. 



When it appears that the accused has confede- 
rates, and he r^fusea to discover them, he may be 
racked. 

None shall buy or seU lands without permis^n. 
of the selectmen. 

A drunkard shall have a master appointed by 
the selectmen, who are to bar him from the liberty 
of buying and selling. 

Whoever publishes a lie to the prejudice pf Ma 
neighbour, shall be set in the stocks, or be whip- 
ped ten stripes. 

No minister shall keep a school. 

Every ratable person, who refuses to pay his 
proportion to support the minister of the town or 
parish, shall be fined by the court Aid., and 41a. 
every quarter, until he or she pay the rate of the 
minister. 

Men-stealers shall suffer death* 

Whosoever wears clothes trimmed with gold, 
Bilver or bone lace, above Is. per yard, shall ba 
presented by the grand jurors, and the selectmen 
shall tax the offender £S00 estate. 

A debtor in prison, swearing he has no estate, 
shall be let out and sold to make satisfacvion. 

Whosoever sets a fire in the woods, and it burna 
a house, shall suffer death ; and the persons saa- 
pected of this crime shall be imprisoned without 
benefit of bail. 

Whosoever brings cards or dice into this 
dominion shall pay a fine of £5. 

No one shall read Common Prayer books, keep 
Christmas or set days, eat mince pies, dance or 
play cards, or play on any instrument of mnaib, 
except the drum, trumpet and Jews*s harp. 

No gospel minister shall join people in marri- 
age. The magistrate only snail join them, as he 
may do it with less scandal to Christ's church. 

When parents refuse their children convenient 
marriages, the magistrates shall determine the 
point. 

The selectmen, on finding children ignorant, 
may take them away from their parents, and put 
them in better bauds at the expense of their 
parents. 

A man that strikes his wife shall pay a fine 
of £10. 

A woman that strikes her husband shall be 
punished as the law directs. 

A wife shall be deemed good evidence against 
her husband. 

No man may court a maid in person or by letter 
without having first obtained consent of her pa- 
rents: £6 penalty for the first offence, £10 for 
the second, and the third, imprisonment .during 
the pleasure of the court. 

Married persons must live together, or be im- 
prisoned. 

Every male must have his hair cut round 
according to hi? cap. 



Upon the trial of a suit of divorce, one of the 
witnesses was asked whether he had spoken to 
an J of the jury since the trial commenced. 

•*Ye8, sir. I spoke to Mr. ," pointing to a 

juryman with a face as red as a blood beet. 
** What did you say to him ?" Witness appeared 
reluctant to tell. The attorney insisted upon 
the answer. ** Well," said ihe witness, ** I told 
him that he had a pretty face to sit on a jury to 
decide whether a man was an habitual drunkard 
or not." — Pittsburgh Legal Journal, 
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